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chief employment i in a long 
and laborious life, I can how- 
ever addreſs my young friend, 
without even a bluſh, requeſting 
his patronage to this little work. 
As in ſome inſtances it pretends 
to diſſent from eſtabliſhed practice, 


I know few men, young or old, 


who have your candour to make 
truth welcome againft their own 


3 prepoſſeſſions; ſtill fewer who 


have your talents to make it tri- 


umph over the prepoſſeſſions of o- 
thers, 


HENRY HOME. 


LO _ 
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T O ſcience affords more opportunity 
for exerting the reaſoning faculty, 
than that of law; and yet, in no other 
| ſcience is authority ſo prevalent. What 
are our law-books but a maſs of naked 
propolitions, drawn chiefly from the de- 
ciſions of our ſupreme courts, rarely con- 
netted either with premiſes or conſequen= 
ces? Our ſupreme civil court conſiſts of 
many members: can uniformity be ex- 
pected from a fluctuating body, as if all 
men were actuated with the ſame ſpirit ? 
Yet in none of our law-books is there the 
llighteſt attempt to ſeparate the chaff from 
the wheat. Lord Stair, our capital writer 
on law, was an eminent philoſopher ; but 
as he was not educated to the profeſſion 
of law, his Inſtitutes conſiſt chiefly of 
deciſions of the court of ſeſſion; which 


with him are all of equal A ee 


though not always concordant: nor are 
the works of our later writers much more 

ſyſtematic. Such a mode of writing is 
infectious: Our law-ſtudents, trained to 
"ay upon authority, ſeldom think of que- 
ſtioning 
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their reaſoning faculty, as if it would 5 


ted in any degree by public profeſſors. 
Our law is grafted on that of old Rome; 
which accordingly is properly made the 


„ BU E F AC F. 
ſtioning what they read: they huſband 
ruſt by exerciſe, 


| Nor i 18 the exerciſe of reaſoning promo- 


firſt ſtage in law- education. The Roman 


law is illuſtrious for its equitable rules, 
affording great ſcope for acute reaſon- 


ing; and yet that law is not taught by 


any profeſſor, foreign or domeſtic, with 
any view to improve the reaſoning facul- 
ty. Its rules of equity ought to be ſe- 
dulouſly illuſtrated, as the corner- ſtone of 
law. Inſtead of which, nothing is pre- 
7 ſented to the young gentlemen but naked 
facts. Nor are even thoſe facts ſelected 


that are more immediately connected with 


modern law: all are ſtated indiſcrimi- 


nately. What uſe, for example, to our 
ſtudents, is the chapter, De lege fuſia ca- 


nidia tollenda, for the chapter, De excuſa- 


tionibus tutorum et curatorum, for the intri- 
cate rules of ſucceſſion, for the ſtill more 


intricate rules that concern pactions, or 
for a thouſand other particulars that have 


-ne 


we 
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no relation to any modern law, none at 
leaſt to the law of Scotland. They load 


the weak mind with a heap of unintereſt- 
ing facts, without giving any exerciſe to 
rhe judgement. Is it ſurpriſing, that the 
Roman law, ſo taught, is held to be a 
dry and fatiguing ſtudy *? Is there no 


cauſe to fear, that many of our law-ſtu- 


_ dents, contracting an averſion to ſtudy in 


general, will fink into idleneſs, and prove 


no leſs uſeleſs to themſelves than to their 
country? Are there no traces to be diſ- 


covered of this malady? Many, many. 


A Scotch profeſſor of Roman law ought 


to be well acquainted with the law of his 


own country, ſo as in every lecture to 


point where our law differs from that of 


old Rome. A courſe of ſuch lectures, | 
carried on with ſpirit and diſcernment, 
would draw great attention : . The ſtudent 
whoſe immediate object was the Roman 
law, would be ſurpriſed to find the ad- 
vance he had made in chat of his own 

I ſhonld merit cenſure equal to what I do liberally 
beſtow on others, did [ did not except Mr John Millar, 


Proſeſſor of Roman law in the college of Glaſgow. 
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country: how much more eaſy, and even 
pleaſant, would his future progreſs be? 
Inſtead of ſuch lectures, he is diſmiſſed 


by his profeſſor without a ſingle idea, but 


what is ſtrictly Roman; and ſuch ideas 
are ignorantly applied by him to the law 


of his own country, as chance or conceit 


directs. Lamentable muſt this education 
be, when it can be traced in the writings 


even of our moſt celebrated authors. Will 
I be forgiven to draw out of my budget 
one inſtance ? Sir George Mackenzie, in 


his inſtitutions of the law of Scotland, 


follows literally the Roman diviſion of 
contracts, into verbal, real, conſenſual, 


and ſcriptural. Would one require better 
authority ? And yet there 1s not the light- 


ſion. 


In other ſciences reaſon begins to make 


2 figure: Why ſhould it be excluded 
from the ſcience of law? The authority 


of men of eminence has deſervedly great 
weight ; for nature gives it weight. But 


auchority ought to be ſubſervient to rea- 
ion; which the God of nature has be- 
ſlowed on man, as his chief guide in 


thinking 


eſt foundation in our law for fuch a divi- 


thinking as well as in acting. The great 
Des Cartes commenced his philoſophical 
inquiries with doubting of every thing: he 
endeavoured not to believe even his own 
exiſtence, without an argument. This 
indeed was carrying ſcepticiſm to an ex- 
travagance: it was however erring on the 
ſafer ſide; for exceſs in ſcepticiſm is leſs 
unmanly, than exceſs in deforence to au- 

thority: reaſon may profit by the former; 
it is ſtifled by the latter. I have ventu- 
red to carry the ſceptical ſpirit into. the 
_ preſent work, wiſhing, hoping, to rouſe 
that ſpirit in others. I have perhaps in- 
dulged it too much. But by whom will 
my erroneous opinions be confuted ? Not 
by blind followers, but by acute reaſon- 

ers: and ſuch will be indebted to me e- 
ven for my errors; as exerciſe is the ſove- 
reign means for advancing the reaſoning 
faculty to maturity. We ſubmit impli- 
citly to a work in which there is nothing 
to be corrected; and fink imperceptibly in- 
to indolence and inattention. But the de- 
tection of one error, makes the reader 
hunt for more; and the game is purſued 
wich vigour. In that view, I would not 
prone even Ariſtotle before the author of 
b 2 | L Eſprit 
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L Eſprit des Loix. That celebrated writer 
abounds with obſervations, no leſs plea- 


ſing than ſolid. But a ſprightly genius, 


prone to novelty and refinement,. has be- 


trayed him into manifold errors; and the 
reader is never ſuffered to fall aſleep. 


| The reaſonings N of Roman lawyers 1 
always elegant, and g enerally 7 correct. i 


Their arguments however ſeldom reach to 


firſt principles. Theſe were little thought 
of ſo early, even in the ſchools of philo- 


ſophy; nor is it yet common to trace an 


argument ſo far back. In the preſent eſ- 
ſays, there are ſome flight attempts to 
reach firſt principles: who knows whe- 


ther this ſmall ſeed may nat produce plen- 


ty of fruit! I expect not approbation in | 


my own time; no not if my life were to 


be prolonged half a century. In law, as 


in religion, the ſtudent acquires from his 


preceptors a number of practical rules; 
andin youth theſe rules make an impreſ- - 
| fton ſo deep, as never to be eradicated, If 
this work make any impreſſion, it muſt 


be on the tabula raſa of a new generation: 


upon them ] truſt it will make an impreſ- 


fion ; and that proſpect is my reward. I 


wiſh 
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wiſh to be uſeful : ſucceſs depends not on 


me. 


Were law taught as a rational ſcience, 


its principles unfolded, and its connection 
with manners and politics, it would prove 


an enticing ſtudy to every perſon who has 
an appetite for knowledge. We might 
hope to ſee our lawyers ſoaring above their 


predeceſſors ; ; and giving ſplendor to their 
country, by purifying and ing its 
laws. 


As my intention is only to give ex- 


amples of reaſoning, free from the ſhackles 
of authority, I pretend not to ſay what 


our law actually is, but what it ought to 
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: Voluntary obli gation by a minor without 
| conſent of curators 5 and by a married 
F e : bp X - 1 . : 
=. _ "Minors bond' without eonfent of his 


curators; is Held to be void by writers 
on che Nomen bow ; and alſo by our 
. mplicitly their 
maſters. 1 cannot ſübmt to this doctrine. B 

the common law of the Romans, no difference 
was made between a major and a minor; and 
ceurators were given by the Pretor to a minor, 
in order to protect him from being hurt by his 
imbecility. A minor's bond therefore muſt in 
Rome have been effectual at common law, na 
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leſs than a bond granted by a major; and the 
pretor had no power to annul ſuch a bond, in 
contradiction to common law. His power reach 
ed no farther, than to ſupply defects in common 2 
law, and to correct any wrong that might happen 
by a too rigid application of it #. Thus, where 3 
q minor was ſued for payment of a bond granted 
by him to his hurt without conſent of his cura- | 
tors, it was incumbent on the pretor to ſuſtain Þ 
action; but then he rendered the bond ineffec- 
tual, by ſuſtaining an exception in equity. And 
by the ſame equitable power, he afforded a reſti = 
tutio in integrum, where there was no proceſs 
nn to give opportunity for proponing an exception f. 
A minor's bond in Scotland, though granted 
without conſent of curators, cannot be null iþſo od 
jure; for it may happen to be highly beneficial to 
him. If challengeable, it requires in ſtrict form 
to be taken out of the way by reduction. But as, 
jt in this country, a ground of reduction inſtantly 7? 
'H verified, i is admitted in the form of an exception, 
to fave expence and delay; a minor who grants 1 
a bond without conſent of curators, is preſumed 
to be hurt by it ; and the preſumption is admitted 
by way of exception, becauſe it requires na 9 
prone This form has led our writers inadvert» ©? 


* ], 3: F 1. De juſticia et jure. 


+ See l. 101. verb. oþlig.; 1. 43. oblig. at; Heineccius, - | 
tit, Minor, d 495. 55 
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Art. 1. the Law of ScoTLAND: we 


ently to ſay, that a bond granted by a minor 
without conſent of ourators, is void and null. 
And yet, ſuch a bond is every day ſuſtained a» 


gainſt a reduction, upon evidence given that it 


1s not hurtful to the minor. Now a deed that is 


void and null, cannot be ſupported by any evi- 


dence. Further, though the objection of hurt or 
lefion will be admitted in a ſuſpenſion of ſuch a 
bond; yet if evidence be brought of a valuable 


conſideration, the bond will be ſuſtained, and the 


letters be found orderly proceeded *, I add, 
that ſuch a bond, if not challenged within forty 
years, will ſtand good againſt all objeCtions ; 


though it is clear, that a bond originally null, 
cannot become effectual by any length of time. 


Theſe conſiderations make it evident, that a mi- 
nor's bond without conſent of curators, is not 
void, but voidable only. 


In Juſtinian's Novel 134. cap. 8. an obligation 


1 a woman for behoof of her huſband, is pro- 
hibited. We have taken the hint, and have ex- 
tended it. By our cuſtom,” ſays Lord Stair, 


% a wife's obligation for debt, or perſonal obli- 
c gation, contracted during the marriage, is 


a null 1 „ That ſuch a bond is voidable, is un- 


* See 22d June 1627, Drummond; ; 11th December 
1629, Gordon ; 5th February 1631 Po og: All collect | 


- ed by Dury. 


pF laſtitutions, book 1. tit. 4 ; 16. 
A 2 queſtionable ; 


7:6 
\ 
$337? 
164 


g 
15 


— n 
terre ters ts 
3 — 


——— ͤ— —— — — 
— 4 — — 2 po — 2 8 
— —„— . — —— — — > > 
* wo * — 4 — — — — 
— — — — re rigs . 


 ception againſt ſuch a bond, which ſhe may uſe 
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queſtionable; but i cannot admit it to be void, 
more than a bond hy a minor without conſent of 


_ eutatots;' A bond by a married woman produces 


unttoubtedly an obligation by the law of nature, 
pra; natutak obligation, as termed. by | Roman 
Writers 3 ahd I find no ſtatate, nor rule at com- 
mom law, prokibiting ſuch a bond, or declaring 
it vaid when granted: The law of Scotland, it is 
true, in order to protect a wife from being hurt 
by her commercial dealings, affords her an ex- 


when ſhe thinks herfelf over - reached. The ex- 
ception protects her from payment; but if ſhe. 
do not uſe it, the hond is effectual in law. And | 
that this is the doctrine of our law, will appear 
from the following conſiderations. Firſt, it is not- 
pars judicis to refuſe action upon ſuch a bond ; 7 
the judge muſt ſuſtain action, and pronounce ſen- 

tence, if the exception be not ſtated, Second, if 
2 married woman become cautioner in a bond for 
borrowed; money, and obtain a ſecurity for her 
relicf, ſhe may unqueſtionably, operate ber relief 1 
by chat ſecurity 3 and yet, if the cautionary oblige 
ment were void in law, the ſeeurity could not 
bft. Thus, a man Having granted an aſſign- 
ment to his wife for relieving her of a debt in 
which ſlie was cautioner for him, it was decreed, 
that the wife might ſubmit to the cautionary ob- 
gement, and inſiſt on the aſſignment for her re- 3 


Art. f. dhe Law of ScoTianD. | q 


nef z. Tbird, ifa wife have u. fund appointed 


for hor aliment exthufive of the jus mariti, her 


bond for furniſting will be ſuſtained T. And in 
general, a bond by a married woman for a valu- 


able! comſideration, will im every caſe be ſuſtained. | 
IH ſo, the-juſt notion of fuch a bond ſeems to be 
what follows. A woman under eoverture ſeldom - 
has. octaſton to deal in money-matters. The huſ- 

band is the adminiſtrator of her effects, and is 
bound to provide her with all neceſſaries. There- 

fore where ſhe grants a bond of borrowed mo- 


ney, her ſituation affords a preſumption of impo- 
ſition; which ſhe may ſtate by way of exception, 


becauſe it requires no proof. But it the excep- 
tion be removed, by giving evidence of a valuable 


conſideration, the bond will be effectual. In that 


View, the caſe of a wife reſembles that of a mi- 


_ Ss 4 + 


nor, or of a 'perſory interdicted. The only dif- 
ference is, that a bond granted by a minor, or 


by an interdicted perſon, is good in law if the cu- 
rators or interdictors confent ; which removes the 


preſuraption of impoſition. But a bond granted 


by a married woman, is exceptionable though 
the huſhand conſent ; becauſe his conſent removes 


not the preſumption of impoſition. 


Here it may be obſerved, that when a ground 


vx of reduction is cut off by the negative preſcrip- 


* Stair, 18th July 1672, Watſon contra Bruce. 


+ Stair, 23d February " 2, Neilſon contra Arthur. 
tion, 


it is admitted in the form of an exception, mere- 
ly to ſave the expence and delay of a reduction; 


gendum unt Pops ad ö obtains » 
not with us. ys 1 53 
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tion, it cannot be urged by way of exception, 
more than in a regular proceſs of reduction. As 


if it be not competent by reduction, as lttle 
ought it to be competent by exception. Hence 
the rule in the Roman law, Temporanea ad a- 


. 


: —= 1 

: — 

4 . p: Le 

A » * 
fl 


5 Tv: 

£5 
8 
4 


Art. 2. the Law of ScoTLAND, 


- * 


. 


What en are  efletually conveyed 8 
. aſſignment. 


Debtor cannot relieve himſelf from his ob- 
ligation by ſubſtituting another in his 
place, unleſs the creditor conſent. As little can 


the creditor ſubſtitute another in his place, where 


the obligation is is to pay to him and not to any o- 
ther *. 


In order to make dien more uſeful, an 


| indirect method of tranſmiſſion Was invented, 


which is a procuratory in rem ſuam f. But a 
procuratory in rem ſuam is, from its nature, con- 
fined to money-obligations, extinguiſhable by 


payment. If I give a mandate to receive' from 


my debtor the money he owes me, he can have 
no juſt objection againſt paying to the mandata- 


ry; becauſe ſuch payment diſſolves the obliga- 


tion; and the mandatary, by my conſent, may 


retain the money as payment of what I owe him. 
An obligation ad factum preſtandum is very dif- 
ferent. It is the ſame to me, whether I pay mo- 
ney to my creditor or to his mandatary; but it 


* Stair, tit. Aſſignation, ſeck. 2. 
+ SeRt, 3. cod, 3 
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is not the ſame to me, whether I perform perſo- 
nal ſervice to my ſuperior or to his mandatary, 


nees are excluded, unleſs named i in the deed. 


If I have obliged myſelf to hund ray horſe to John, 
there 1s a delectus perſons, and I am not bound 


to lend it to any other; An 6Bligation to diſpofe 


land to James, will not bind me to iſpone . it to 


John. I purchaſe land under reverſion to the 
vender, he cannot oblige me to rediſpone it ta - 
ny other. I accept Alexander far my tenam, 
and grant a leaſe to him; he has no power to 1. 
troduct another i into the poſſeſſion of my land in- 


ſtead of himſaf. Hence the maxim, That tacks 
and reverſions are frricti” juris; and that aſſig- 


* ; 


With reſpect to tacks in particular, this propo- 


tion appears ſo clear, as to occaſion ſome degree 
of wonder what could influence the court of ſel- 
ſion to make an exception with reſpect to liferent- | 


tacks. Lord Stair *, on the authority of Craig, 
and one or two deciſions, lays it down, that life- 


rent-tacks may be aſſigned, though not ,mentian- | 
ing aſſignees. His, Lordſhip would have been | 
_ puzzled for an anſwer to this plain queſtion, What 
jntitles a tackſman to give any one a ſettlement 


on land that is not his property? And the ſame 


objection lies with reſpect to a tack for nineteen 
years. A tack is a niere perſonal right: it was 


nat made real by the ac 18. parl. 1449, which 


* 


* Inflitutions, hack 2 2. tit. 9. Fry . 
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only declares, . That, for the ſafety: and encou- 
e ragement of poor people who labour the 
e ground, their tacks ſhall be ſecure, againſt a 
4 purchaſer of the land.” By what means le- 
cure? Not by converting a tack into a real 


right, contrary to its nature, and without neceſſi- 


ty; but by a ſtatutary prohibition, preciſely as an 
entail is ſecure againſt the deeds of the proprie- 
tor. Now, if a tack be only a perſonal right, 
what intitles the - tackſman to put any other in his 
place? and what is it that binds the proprietor, 
to admit any perſon to poſſeſs his land without his 
conſent ? This argument, founded on the nature 
of property, appears to me invincible. In ſhort, 
J can diſcover no cauſe that impowers a tackſman, 
more than a nu, to ſubſtitute another in his 
place. | 
A procuratory in rem ſuam | is 1 a precarious 
right ; ; for it bars not the cedent from receiving 
payment. To give a bond for borrowed money 
a more ſecure currency, a clauſe has been invent- 
ed, taking the debtor bound to pay the ſum to 
any perſon who ſhall be authoriſed by the creditor | 
to receive payment; which is commonly expreſſed 
in the following terms, obliging the borrower to 
pay to the lender, or to his aſſignee. And thus, 
with the conſent of the debtor himſelf, the aſſig- 
nce is intitled to ſue for payment. Thus, an aſ- 
ſignment of ſuch a bond intimated to the debtor, 
makes a complete tranſmiſſion of the jus creditt, 


. | Ace 


| ELveipaTIONS reſpeAirig Art. 1 2. 


diveſting the cedent funditus; which is a ſub- 
ſtantial improvement in the commerce. of money- 
obligations. The clauſe mentioned was too uſe- 


ful to be confined to money-obligations. It has 


been extended to obligations ad facta preſtan- 


da; and hence a power to aſſign is frequently ad- 
hibited to tacks and reverſions. 


Every exception againſt the cedent is effeQual 


f againſt his procurator ; but where an aſſignment 


is conſented to, none but real exceptions, ſuch as 


ariſe from the nature of the right, ought to — ef. 
fectual againſt the aſſignee. 


There are however aſſignments that denude ; 


not the cedent. An aſſignment to rents of land, 
will bar the cedent from levying the rents; but it 
will not bar the cedent from conveying the land 

itſelf, nor the purchaſer from levying the rents 
qua proprietor of the land. There can be no in- 


defeaſible right to rents, otherwiſe than by diſpo- 


ning the property of the land, or by creating a 


real right upon it. 


i 


ART. 
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A R T. Ts 


A challenge againſt the author, in what 


caſes ſuſtained. againſt the perſon who 
Ts a from him. 


A Challenge FRY on a defect of right i in 


the author, is eſſentially different from a 


challenge founded on perſonal circumſtances. 
The former is made effectual by a declarator of 
nullity: the latter, by a reduction. A declara- 
tor of nullity concludes, that the author had no 
power to convey the ſubject; and therefore that 
the purchaſer has no right: a reduction admits 
that the ſubject was conveyed; but concludes, that 
the purchaſer did wrong in making the purchaſe, 
and therefore that he ought to be deprived of 


the ſubject. A declarator of nullity is according- 


ly a real action; and it is the nature of a real ac- 
tion to be effectual againſt every ſingular ſucceſ- 
ſor: a reduction is a perſonal action, which can 
only be effectual againſt the perſon guilty. The 


following examples will illuſtrate the diſtinction. 


Property is transferred by conſent with delivery: 
force or fear may produce external expreſſions of 


conſent ; but the internal act, which is the capi- 


tal part, will not be preſumed, unleſs where a 
man is at liberty to act according to his own will. 


J Therefore, 


, 
Hun 
* 
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Therefore, as there is no conſent in the caſe of 


force or fear, the property of the ſubject is not 
transferred, though delivery be made; and the 


purchaſer, though not acceſſory to the wrong, is 


deprived of the poſſeſſion by a declarator of nul- 


| Iity, which is in effect the fame with the rei vin- 
_ dicatis in the Roman law. Let us ſuppoſe now 


a ſubject to have been acquired by fraud. Fraud i 
is no obſtruction to conſent, more than error is: 
on the contrary, it ſhews in what manner the dif- 


poner was deluded to content, and to convey. 


Fraud then obſtructs not the tranſmiſſion of pro- 


perty ; and has no effect but to found a reduction 


againſt the purchaſer, concluding, that he ought 


not to hold a ſubject which he fraudulently acqui- 


From theſe premiſes it is evident, that a decla- 


| rator of nullity is effectual againſt every acquirer, 
not excepting a purchaſer for a valuable conſide- 


ration: the objection lies, that he purchaſed a non 
habente poteſtatem. A reduction is very differ- 


ent: it is founded on perſonal circumſtances, and 
therefore cannot be effectual againſt a bona fide 


purchaſer for a valuable conſideration. To illu- 


ſtrate the latter . I ſhall give a few ex- 
amples. 


1 begin with a redution on the head of fraud; 
as to which hear Lord Stair K. Fraud being | 


* Book. 4. tit. 40. ſect. 21. 


2 


Ig 


. 3 
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« of a criminal nature, is not relevant againſt ſin- 
« gular ſucceſſors, not partakers of the fraud, 

« but only againſt the committers of the add, 

< and thoſe repreſenting them, eſpecially as to 
« feudal rights. The reaſon whereof is, to ſe- 
« cure land-rights, and that purchaſers be not 

« diſappointed. But in perſonal rights the fraud 
« of authors is relevant againſt ſingular ſucceſ- 
« ſors, though not partakers nor conſcious of the 


* 


* 


fraud when they purchaſed: becauſe aſſignees 


e are but procurators, albeit in rem ſuam; and 
& therefore are in the ſame caſe with their ce- 


* dents. Yet in moveables, purchaſers are not 
* quarrelable upon the fraud of their authors, if 


they did purchaſe for an onerous equivalent 
„ cauſe. The reaſon is, that moveables muſt 
have a current courſe of traffic ; and the buyer 
is not to conſider how the ſeller purchaſed, un- 
leſs it were by theft or violence, which the law 
* accounts a labes realis following the ſubject 
to all ſucceſſors ; otherwiſe there would be the 
5 orcateſt encouragement to theft and robbery.” 
The reaſon here given why the purchaſer of 
moveables is not affe&ed with the fraud of his 
author, 1s for the ſake of commerce. But there 
is a better reaſon, founded on principles of law. 
A purchaſer of land who completes his right by 
infeftment, acquires the indefeaſible property ; 
and it is a rule of juſtice without a ſingle excep- 
tion, That no man can be deprived of his pro- 
perty 


Kc 
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perty without his conſent, unleſs as a puniſhment 
where he has committed a crime. This propoſi- 
tion is drived from the very nature of property ; 
and conſequently is equally applicable to the pur- 
chaſe of a moveable. © But the fraud of the 
« cedent is relevant againſt the aſſignee, * ſays his 5 


Lordſhip, © becauſe an aſſignee is only a procu- 
e rator.” An aſſignment even in rem ſuam did 


not transfer the jus crediti when his Lordſhip 


compoſed his Inſtitutions; and as the allignee 


could only inſiſt in name of his cedent, every ob- 
jection againſt the cedent was of courſe good a- 


gainſt him. But as an aſſignment intimated is N 
now held to be a ce//io in jure, this variation 


places the purchaſer of a jus crediti upon tge 


fame footing with the purchaſer of a moveable or 


of land; and conſequently ought to ſecure him 
from bins liable for the fraud of his cedent. 


Yet to this day, fraud is made to operate againſt 


the aſſignee, preciſely as in the days of Lord 
Stair ; not adverting, that an aſſignment is at 


_ preſent a very different right from what it was for- 


merly. . Compenſation is in a ſimilar caſe : it is 
by cuſtom made effectual againſt an aſlignee for 


a valuable conſideration, becauſe it was legallß 
effectual when an aſſignee was only a procura- 

tor K. In this manner has our law in many par- 
ticulars become a heap of inconſiſtencies : rules o- 2 


* See Principles of Equity, edit. 2 p. 206. 


I nainally 


\ agent 
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riginally well founded, are preſerved | in practice; 
not only after the cauſes that produced them have 
ceaſed, but cauſes inconſiſtent with them have 
been introduce. Rok 

There are certain grounds in equity, that ex- 
tend a reduction even againſt parties who had no 
acceſſion to the wrong. A reduction on the head 
of fraud, though it cannot reach a bona fide pur- 
chaſer of land or of a moveable who has given a 
valuable conſideration, will be ſuſtained againſt a 
purchaſer who has given no equivalent; on the 
following ground of equity, Juod nemo debet lo- 
cupletari aliena jactura, which obliges him to 
yield the ſubject to the . or to pay a juſt 
Price W 

Though an aſſignment las now the effect of a 

ceſfſ To in jure, yet where an aſſignment to a jus 
crediti has been procured by fraud, a reduction 
on that head is effectual againſt a creditor of the 
aſſignee, arreſting in the hands of the debtor. 
This proceeds from the nature of an arreſtment. 
An arreſtment; like an inhibition, bars voluntary 
deeds only, not what are neceſſary, i. e. what the 
common debtor is bound antecedently to perform. 
A landholder, for example, ſells his farm- victual: 
an arreſtment laid in the hands of the tenants be- 
fore delivery, but after the fale, will not t bar the 


* Stair, 18th 8 1667, Auchinleck contra 
Williamſon. TE 


common 


1 
Ann 
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common debtor from making delivery. To ap- 


ply this doctrine to the caſe in hand, a man who 3 


by fraud has procured an aſſignment to a jus cre- 


diti, is bound in conſcience to retroceſs the ce- 
dent, as the proper reparation of the wrong he 


has done; and the retroceſſion accordingly is a 
neceſſary act, which cannot be prevented by an 
arreſtment. For the fame reafon, where a man, 
conſcious of his inſolvency, purchaſes goods with- 


out any proſpect of paying the price, a reduction 
on the head of fraud will be ſuſtained againſt his 
creditors, arreſting the goods in the hands of the 
perſon to whom they were delivered for his be- 
| hoof * · 


There 18 1 e more e general, that 


makes a reduction on the head of fraud effectual, 
not only againſt an arreſtment, but alſo againſt 
other legal diligence. This reaſon is fully ex- 


plained in the Principles of Equity T; and is 


ſhortly what follows. That the man who by 


F fraud, or other illegal means, has acquired a 


<« ſubje&, is bound in canſcience to reſtore it to 
ce the perſon injured ; and therefore that a court 


cr of equity will refuſe its aid to the creditors of 


* Stair, Fountainhall, 22d December 1680, Prince 
contra Pallat; Dalrymple, Bruce, 18th January 1715, 
Main contra Maxwell ; 8th December 1736, 385 John 
is glis contra Royal Bank. 


+ b. 1, « part 1. hh. 7% 8. 2. edit. 2. 
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1 17 
« the acquirer attaching the ſubject, who ought 
& not to demand from their debtor what he i 
* bound in conſcience to reſtore to another.“ 
Thus, where land is purchaſed fraudulently, the 
vender is intitled to exclude the crediters of the 
purchaſer from adjudging the ſubject. And there 
is par ratio that the vender ſhould exelude the 
poinder of moveables purchaſed by fraud. But 
where the execution is completed, and the pro- 


* 


perty transferred, without any obſtruction from 


the vender, he is left without remedy, except a- 


gainſt the fraudulent purchaſer himſelf. For, as 


above mentioned, 
. property fairly transferred muſt remain with the 


it is an inviolable rule, that 


bona fide purchaſer: he cannot be deprived of 
his property without his conſent, as no Tong, can . 


be laid to his charge. 


We proceed to other . of reduction. 


An inhibition prohibits the debtor to ſell land, and 


others to purchaſe, in prejudice of the inhibiter. 


An inhibition therefore is a per/onal prohibition 


only, and is not a real impediment to the convey- 


ance of land. The purchaſer infeft becomes pro- 


prietor, and is now the vaſſal in place of his au- 
thor. He is liable indeed to be deprived of his 


purchaſe, having acquired it in contempt of legal 
authority. But if, before an action of reduction 


be commenced, he have ſold the land, the new 


purchaſer will be ſecure: he is guilty of no con- 


jewpt of authority, becauſe the perſon from 
0 whom 


LY 
„ - 
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— 


whom he purchaſed was not inhibited, In a 
(AE word, a reduction ex capite inhibitionis is mere- 
Mita ly a perſonal action, and cannot reach any one 

who has not contemned the inhibition. The only 
way for making an inhibition operate againſt fin. | 
1 HAR | _ gular ſucceſſors, is to inſiſt in a proceſs againſt | 
the firſt purchaſer, which, rendering the ſubje& 
litigious, prevents any to purchaſe from him. 

If it be held, that the power a man has to a- 
th | Henate his land is taken from him by law when 
] Wh | on deathbed, a reduction on the head of death - 
. . bed is upon that ſuppoſition a declarator of nul · J 
1 9 5 lity, operating againſt every fingular ſucceſſor 1 

Wl. and this was decreed in a caſe reported by Foun- 

tainhall *, But if it be held, that a man on death- 
r bed retains the power of alienation that he had 

WG when in health, and that he is limited from alie- 
1 nating by the heir's privilege only, which ſeems to 

8 . be the more ſound opinion, a deed on deathbed 
Fr Is effectual againſt all the world, the heir only ex- 
. . cepted; and it is effectual alſo againſt him if he 
— 0 | ; bring no challenge within forty years. Accord- 
il | ing to that opinion, the reduCtion, being merely 
A perſonal action, reaches the perſon only who ac- 
quired from the proprietor on deathbed, and not 
thoſe who bona fide purchaſe from that perſon for 
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100 | Minority and leſion make a ground of reduction 5 
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0 = en December 1697, Livingſon contra Burn, : 
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; only, and not, like Force t or fear, a real obſtructio 
td a conveyance. A reduction on minority and 
leſion was accordingly ſuſtained againſt the per- 
fon who purchaſed from the minor, but not a- 
gainſt one to whom the purchaſer ſold the ſub- 
ject x. Yet, for the reaſon above given; a re- 
duction on this head of a diſpoſition of land, is 


effectual againſt ereditors adjudging the ſubject. 
And in the Dictionary F there are many deci- 


ſions where that point i is on all hands taken for 


granted. 
If a purchaſer fefuſe c or FR to pay wes price, 


the vender may either ſue him at common law for 


the price, or bring a proceſs in equity to reduce 


the bargain T. With regard to the latter, juſtice 
will not ſuffer the vender. to be deprived both of 
his land and of the price. This bars not the pur- 
chaſer from ſelling the ſubjeQ, before reduction 
be raiſed againſt him; in which caſe the ſecond 
- purchaſer acting bona fide will be ſecure. But 
the creditors of the firſt purchaſer will be barred 3 
becauſe a court of equity will not permit them to 

attach by legal execution what their debtor cannot 
hold without paying the price. This in effect was 

found, December 1721, Selkirk contra credi- 
tors of her deceaſed huſband. : The calc was this. 


* 25th January 1728, Gourlay contra Gourlay. 
þ Vol. I. p. 581. 


4 mes 20th Joly 1675, Maitland contra Gighit. 
— -C 2. N 88 In 
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In a contract of marriage, the bride diſponed to 
her future huſband, in name of tocher, ſome 
houſes in the town of Glaſgow ; ; and was provi- 

_ ded by bim in a liferent annuity of 1000 merks. 


The huſband . died inſolvent ; and the widow 


brought à reduction of the diſpoſition gratited by 


her to her huſband, becauſe the liferent annuity, 


which was the price, was by his inſolvency ren- 
dered ineffectual. It was decreed, that the cre- 


ditors were barred from attaching the houſes tl 


the purſuer's liferent ſhould be made effectual. 4 
Hitherto of bona fide purchaſers. Next of 
mala fide purchaſers, who know of the challenge 
or exception that lies againſt the author. It is 
laid down above, that the fraud of the author wilt 
affect thoſe - who purchaſe from him, knowing of 
the fraud. For fraud, like other crimes, involves 
the acceſſories in the ſame:puniſhment with the 
principal offender z and the receipter accordingly 
is held equally criminal with the thief. But it ap- 
_ pears doubtful, how far acceflories to ſlighter de- 
| lis are puniſhable by a civil court. 


Of ſuch delicts there are various kinds. Firſt, 
A deli contra bonos mores ; an act not wrong in 


itſelf, but wrong with reſpect to conſequences, as 
tending to corrupt the morals of a people; ſuch 
as, purchaſes by a tutor, curator, factor, agent, of 


debts due by the perſon for whom they act; pur- 


_ chaſes of pleas by members of the college of ju- 
Rice z pacta de quota * and ſuch like. I dif- 


cover 
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cover not in our practice, that the challenge which 
ies againſt the man who makes ſuch a purchaſe, is 
extended againſt thoſe who purchaſe from him, 


though privy to the wrong done by their author. 


Thus, though an advocate is not ſuffered to take 
any benefit from a purchaſe made by him of a de- 
pending proceſs ; yet the law does not militate a- 


gainſt thoſe who purchaſe from him, chough Knows 

ing of the wrong. 
Second, Wrongs done to the hurt of ſociety; 5 

but not in ſo tender a point as that of corrupting 2 


morals ; a prohibition, for example, to kill fal- 
mon at a certain feaſon. The tranſgreflor is pu- 
niſhed by ſtatute ; but the perſon who purchaſes 


falmon from him, is not liable. It is only a ſta- 
and not ſo noxious as to alder the 
purchaſer ee the law is ſilent. 

Third, Prohibitions calculated for the 152 of 
certain individuals, that have no bad tendency 
with regard to others. A man who purchaſes 
from a perſon inhibited, is laid open to a redue- 
tion ex capite inhibitionis. But the man who 
purchaſes from him is ſecure, even though he 
knew of the inhibition. He is indeed acceſſory 


do the wrong done by his author; but his con- 


ſcience does not condemn him, becauſe a legal 
wrong affects only the perſon who commits it. 
Linton feued to Millar land rented at L. 40 
Scots yearly. The charter contains a clauſe, de- 
daring, that the vaſſal ſhall not ſell the land, with- 


out 
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out firſt 185 1 an offer to ſell it to his ſuperior 
at the price paid 


without making an offer to his ſuperior, a redue- 


tion was brought againſt the purchaſer by the ſu⸗ 


perior, upon the medium, that he was in the 


knowledge of the proviſion in the feu- charter; 


and therefore, that being acceſſory to the aud 


of his author, his right ought to be reduced. 


The purchaſer was aſſoilzied, as not being anſwer- 


able for the wrong done by his author #. An 
heir of entail, prohibited to ſell, or to contract 


debt, 1s guilty of a breach of engagement by ſell- 


ing; and the perſon who knowingly purchaſes 
from him is acceſſory to the wrong. But then 


the prohibition is hurtful to the public, by re- 


ſtraining the commerce of land; ; and therefore, 


where ſuch a prohibition is tranſgreſſed, the 


wrong is ſo flight as not to affect an acceſſory. 
Even where an entail 1s recorded, and complete 


in all its jolemnities, yet if an heir entering fail to 


engrols 1 in his infeftment the clauſes of the entail. * 
it is declared by the ſtatute 1685, that a purcha- 
ſer from him 1s ſecure, however well acquainted 


he be with the entall. 


0 4th e 1757, Sir William Stirling contra John- 


Whether 


for the feu, with an additional 
ſum for improvements: and any Conveyance 
made by the vaſſal contrary to this proviſion, is 
declared null. The vafſal having fold the land 
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| Whether it would not he ah improvement in 
< i : our law, to ſubject acceſſories in the caſes men- 
1 tioned as well as in the caſe of fraud, merits con- 
ſideration. A man of ſtrict honeſty will avoid the 
tempting an heir of entail to tranſgreſs his duty; 
and therefore it is not ſtrictly honeſt to purchaſe 
from him. But our law has not yet acquired fo 
much purity and refinement, as to bar purchaſes 
1 where the wrong is only ſtatutory, and not a wrong | 
= by the Jaw of nature, 


3 
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; K. 1 T. W. . 
Delivery of. a deed, 


Japer, being a cor pu, is a Tubjedt of of proper. 
ty; and not leſs ſo for having a writing upon 
it. A manuſeript muſt belong to ſome perſon; 
and none but the proprietor is intitled to hold 
the poſſeſſion, or to avail himſelf of it. For ex-. 
ample, none but the proprietor is intitled to pro- 
duce a deed or obligation in proceſs, in order to 
found a claim upon it. 
Delivery of a deed reſpects the manuſeript as 
a cor puis; and the uſe of delivery is the ſame 
here as in other corpora, viz. to n pro- 
Perty. 
Writings, 2 as far as law is concerned, are of 
two kinds; one that ſerves to create a right or 
obligation; and one that ſerves for evidence on- 
ly. A writing of the latter kind, whoever be the 
proprietor, may be called for as evidence, pre- 
ciſely as a witneſs may be called. This is the 
caſe of a notary's inſtrument, of a ſpecial ſervice, 
of a general ſervice, of a miſlive letter, and of ma- 
ny others. 

With reſpe& to writings of the firſt kind, I 
doubt whether any general rule can be given, 


for determining what of them require delivery, 
1 — WG 


* 
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what not. But to approach the dessen we can to 
a rule, a diſtinction muſt be made between cove- 


ED nants and ſingle deeds; as alſo between ſingle : 


deeds binding the granter, and ſingle une bind- 


3 ing the heir only. 


A mutual contract or covenant requires r no . 
very between the parties. Paper bought to write 
the covenant upon, requires delivery; and being 
delivered to the contractors conjunctly, it be- 
comes their property in common. This ſuper- 
ſedes the neceſſity of any new delivery; for the 
paper cannot be more or leſs their common * 

perty by being written upon. 

The ſolemnity of delivery is therefore cotfined 
do ſingle deeds. And the queſtion is, What neceſ- 
| ſity there is for that ſolemnity ? A bond by which 

I bind myſelf to pay a ſum to any perſon, is my pro- 
perty, ſuppoſing the paper upon which it is written 
to have been ſo. While it remains in my hand, I 
can cancel it, or throw it into the fire; having the 
| fame power over it as over any other thing that be- 
_ longs to me. But delivery transfers the property of 
the bond, as a corpus, to the creditor 3 who is 
now intitled to uſe it as he pleaſes ; to make it the 
foundation of a proceſs for payment, or to throw it 
into the fire. I talk of a deed inter vivos. A deed 
of a teſtamentary nature is different: it muſt, Ike 
other moveables, paſs from the dead to the living 
without delivery; ; otherwiſe it could never paſs; 
d there is none to make delivery after the pro- 
D Prietor's 
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4 bond or diſpoſition reſerving the granter's life- 
rent. But ſuch a deed differs from a teſtament 
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Jay. Will it be made effectual by a court of ju: 


ferent circumſtances produce different conelu- 


dced proceeding from a juſt cauſe or motive. 
And I next diſtinguiſh a deed purely gratuitous 


vos, if it have not a clauſe diſpenſing with deli- 
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prietor s death. And hence it is, that by the 
granter's death the property of ſuch a deed is ih- 
fo facto transferred to the perſon in whofe favour 
it is conceived. And this holds not only in a te- 
ſtament, but in every deed that is not intended 
to be delivered while the granter 1s alive, ſuch as 


in the following reſpect, that delivery of it to 
the grantee, eſtabliſhes the right in him, leaving 
nothing in the power of the granter but his le 
rent only. | 

And this leads to ke: a deed inter vivos 


remaining undelivered at the granter's death, 
though intended to be made effectual without de- 


ſtice, or is it void for want of delivery? This 
queſtion admits no general rule; becauſe dif. 


ſions. Some diſtinctions are neceſſary to put 
theſe circumſtances in a proper light. I diſtin- 
guiſh, firſt, a deed purely gratuitous, from a 


containing a clauſe diſpenſing with delivery, from 
a deed of the fame nature without that clauſe. 

I begin with the laſt caſe, becauſe it throws 
light upon the reſt. A gratuitous deed inter vi- 


very, bears naturally the conſtruction, that the 
8 granter 
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pi granter intended to make it inſtantly effectual by 
delivery ; and his forbearing to deliver, affords 
a preſumption of his having altered his intention. 
His forbearing to deſtroy the deed,” affords no 
argument on the other ſide ; becauſe it may be 
fairly accounted for from e or want of me- 
mory. 
But in a deed inter vivos, a clauſe diſpenſing 
with delivery is a declaration, that the granter in- 
tends not to make the deed preſently effectual. 
The delay therefore of delivery is no evidence of 
change of mind, even though he die in the inte- 
rim. And if his mind continued the ſame to the 
hour of his death, the deed mult paſs to the gran - 
tee, and be effectual . che granter 8 IE ; 
ſentatives. WER 
A remuneratory deed inter vivo, or one pro- 
ceeding from a juſt cauſe, requires not a clauſe 
diſpenſing with delivery. The delay of delivery 
will not preſume a change of mind; which would 
be unjuſt, or at leaſt unreaſonable. Such a deed 
therefore will, after the granter's death, be effec- 
tual without delivery : the property of it will paſs 
to the grantee; and the repreſentatives of the 
granter will be liable. A bond of proviſion to a 


child proceeds from a juſt cauſe, viz. a natural ob-= 


. ligation to provide children. And therefore, e- 
ven where the granter binds himſelf as well as 
his heirs, yet the forbearing to deliver will not 
preſume a change of mind: the bond will be ef- 

D 2 , W 
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_ feQual upon the gronter 8 death * his . | 
ſentatives. 


An aſſignment to a bond, or a conveyance of 
any other ſubject, will be effectual, if there was 
any juſt cauſe for granting, though the aſſign- 
ment or conveyance remain with the granter till 
his death. It has accordingly been found more 


than once, that an aſſignment to à creditor for 


his ſecurity or payment, will, after the cedent's 


death, be effectual, though never delivered to 


the creditor. The caſe is more doubtful where 
the aſſignment is a pure gratuity. This caſe lies in 
the middle between a gratuitous bond inter vivos 


binding the granter himſelf, and a gratuitous bond 
mortis cauſa, binding his repreſentatives only, 
Though a gratuitous aſſignment be framed in the 


preſent tenſe, that circumſtance vill ſcarce infer 


an intention to make the aſſignment preſently ef- 


tectual ; for which reaſon the forbearing to deli 
ver will not preſume change of mind, at leaſt not 


fo clearly as the forbearing to deliver "1 bond 
binding the granter. This caſe appears extreme- 


ly arbitrary, and forces the mind to look about 
for ſome determining circumſtance, May it not 
be thought, that ſuch an aſſignment to a near re- 
lation will be effectual without delivery; not 
where it is to a ſtranger, eſpecially if the granter 
live long after executing the aſſignment? 


an 
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4. R T. V. 


: For of completing marriage by the law 
of Scotland. 


EW Peel of our law are handled with 
leſs preciſion, than what particulars are ne- 


ceſſary to complete a marriage. There is a dark- 
neſs and confuſion in our writers, from jumbling 


together three points that are clearly diſtinct. 
The firſt is, What ſolemnities are neceſſary to 
complete a marriage ? The ſecond, What cir- 
cumſtances are ſufficient to preſume, that mar- 
riage has been regularly ſolemnized? And the 
third, What circumſtances are ſufficient to oblige 
a a party by a proceſs to ſolemnize a marriage? 
With reſpe to the firſt, Marriage required no 
ſolemnity before the time of Pope Innocent III. 
The bridegroom went to the houſe where the 
bride lived, and led her home to his own houſe ; 
by which ſimple form, they became huſband and 
wife, But a ceremony ſo flight giving occaſion 
to many queſtions about marriage, both with re- 
gard to the parties and their iſſue, marriage in 
the church before the prieſt was eſtabliſhed as an 
eſſential ſolemnity. Thus, though conſent may, 
in foro poli, make a marriage; yet, in all civilized 
i countries, certain ſolemnities are requiſite to com- 
5 plete 
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ſolemnities indiſpenſable, in order to remove 
| doubts» about lawful iſſue, and to prevent the 
intricacy and uncertainty of parole evidence. In 


 eccleſie : in Holland, there muſt be proclamation 


for the greater ſolemnity, and to give opportunity 
for objecting to the marriage; but the prieſt's 
. bleſſing appears to be the 8 mga that is 
indiſpenſable. | 


marriage had ſubſiſted twenty, thirty, or forty 
years; yet, if called in queſtion, it was neceſſary, 
by the original law of this kingdom, to bring e- 


portant a fact as marriage to depend for ever up- 


bounds of reaſon and common ſenſe; and the 


pute to be the man's lawful wife during his life, 


plete a marriage; and public utility makes theſe 


England, a marriage muſt be celebrated in facie | ] 


of bans : in Scotland, this proclamation is uſeful 


With reſpe& to the ſecond point, Though a 


vidence of the folemnization. To make ſo im: 
on oral evidence, was ſtretching law beyond the 


hardſhip was corrected by act 77. part. 1503, ſet- 
ting forth, That widows, in proſecuting the brieve 
of terce, were often embarraſſed by being obli- 
ged to prove their marriage ; therefore enacting, 
That if the marriage be not objected to in the 
man's life, it ſhall be ſufficient to obtain poſſeſſion 
of the terce, that the purſuer was habite and re- 


* until it be clearly decerned, and ſentence gi- 
« ven, that ſhe was not his lawful wife.“ This 
att of parliament has been juſtly extended in prac- | 

tice, 


Art. $ the Law of ScoTLand. 31 


tice, to ſecure a huſband in his courteſy ; to pre- 


vent children from being held as baſtards ; and, 


in caſe of deſertion after - ſome years cohabita- | 


tion, to ſave the trouble of proving, that the mar- 


| riage was regularly ſolemnized. This preſump- 
tion in favour of marriage obtains in England as 
well as here; and from the nature of the ching, 


muſt obtain in may country where law is a 


ſclence. 


With dees to the third WO viz. What « cir- 


cumſtances are ſufficient to oblige a party by a 


proceſs to ſolemnize a marriage, I obſerve, that 
among the Romans, mutual confent to ſolemnize _ 


marriage at a time ſpecified, termed /þon/alia, 
did not oblige the parties to complete the mar- 


riage ; ſubjecting only the party who repented to 
a claim of damages. Afterward, either party 
might draw back, upon forfeiting the arles ; and 


by a law of the Emperor Leo, it was declared, 


that the ſþonſalia might be fortified with a pe- 


nal ſtipulation . We probably borrowed this 


law from the Romans. Balfour (Marriage) ſays, 
that a contrad to complete the band of marriage 
within a day named, under the penalty of a cer- 


tain ſum to the King, and another ſum as dama- 


ges to the party willing to perform, is lawful and 
effectual. And Spottiſwood (Marriage) is of 
the ſame opinion. But our later practice admits 


9 Voet De ſponſalibus, ſect. 12. 
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change of mind; and action is not ſuſtained for 
the penalty. But there is no reaſon why dama- 
ges ſhould not be due #. The law of Holland is 


different. A mutual promiſe of marriage even 
de futurn, is a good foundation for an action to 


compel the refractory party to complete the mar- 


riage, unleſs there be a mid-impediment by a 
ſubſequent marriage regularly folemnized. In 


England the ſame law obtains. | Though a pri- 


vate contract, vithout the prieſt's bleſſing, makes 
not a marriage, yet ſuch contract may be enfor- 
ced in the ſpiritual court T. In the law of Scot- 
land, though a private contract is not binding to 
oblige either party to ſolemnize marriage; yet 

ſuch a contract, with a ſubſequent copula, is ſuf- 


ficient. For though there be locus henitentis 


after ſuch a contract rebus integris; yet, where a 
copula follows upon the faith of ſuch a contract, 
it would be unjuſt to permit either of the parties 


to draw back ; eſpecially the man, when the wo- 
man has ſurrendered her perſon to him. And 


accordingly an action is given in the ſpiritual 


court, as in England, to oblige the refractory 
perſon to ſolemnize the marriage. Craig ex- 


plains the nature of this action, which concludes 


1 againſt the party drawing back, that he or ſhe 


_ be obliged to ſolemnize the marriage. The 


* Dictionary, Locus penitentie, in fine. 


+ New Abridgement of the law, vol. 3. p. 57 5. 


i 5 conſequence 


vv» _ VF 


Art. 5. the Law of $coTLanD. -— 


: conſequence is, that upon refuſal, the marriage 
is declared complete; and the decree of the com- 


miſſaries ſtands in place of the ſolemnity. Com- 


* miſſarii, viri acuti, ſucceſſionem bonorum no- 


< bilium conceſſerunt liberis Edwardi Younger, 
cc licet matrimonium nunquam fuit contractum, 
te neque banna proclamata; ea ratione, quod 


cum Edwardus, ſub fide futuri matrimonii, eos 
© Hberos ſuſcepiſſet, materque apud commiſſarios 
* cauſam obtinuiſſet, ut Edwardus matrimonium 


ce promiſſum implere cogeretur, eo recuſante, 


e perinde habuerunt ac fi eam in uxorem duxiſ- 


& ſet, liberiſque bonorum mobilium executio five 
« hereditas adjudicata eſt *” And Lord Stair 
obſerves another caſe t, where a man was found 


obliged to ſolemnize the marriage, ſeeing he had 


children by the woman under promiſe of mar- 


1 


From ſome looſe 3 of Lord Stair in 


the title of Marriage, an opinion has prevailed of 


late years, that a promiſe of marriage, with a 
ſubſequent copula, are alone ſufficient to conſti- 
tute marriage, without neceſſity of the miniſter's 
blefling, or of any other ſolemnity. And what 
probably has paved the way to that opinion, is, 


that among Proteſtants marriage is not held to be 
a lacrament; from which it has raſhly been infer- 


9 Craig, lib. 2. de 18. 8 19. 
7 Inſtitutes, new edition, p. 26. 
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an unlawful act, can never be conſidered as a le- 
gal ſolemnity, ſufficient to complete the marriage. 


oblige the party refractory to perform the promiſe. 


Marriage produces many important conſequen- 
ces. It aſcertains the condition of the married 


children have to ſucceed to their relations. Tt 
may have an effect with refpe& to the ſucceſſion 


moſt private nature, and moſt uncertain proof, 


34 ELucipArtroxs reſpecting Art. 3. 


red, that there is no neceſſity for ' a miniſter, 
But that this is an erroneous opinion, will appear 
from the following conſideration. If a promiſe 
of itſelf be not effectual, the ſubſequent copula, 


The copula cannot regularly have any other ef- 
fect than to bar repentance ; and conſequently to 


Nor is this opinion conſiſtent with the ſpirit of 
law in any civilized country concerning marriage. 


couple, of their children, and of the right theſe 


to the crown itſelf, the moſt important queſtion 
of all that concern civil ſociety. Our law, for 
theſe reaſons, diſſatisfied with the private ſolem- 
nity of carrying the bride to the bridegroom's 
houſe accompanied with her friends, though a 
public act, required the ſolemnity to be performed 
by proclamation of bans, and by mutual conſent 
given in facie eccleſiæ before the prieſt, and 
completed with his bleſſing. Now, to hold a 
promiſe of marriage, cum copula, two acts of the 


to be equal to a marriage regularly ſolemnized, is 
to overturn the whole ſyſtem of our law with re- 
gard to n and to render it much more 

uncertain, 


„ 


MW: 


Art. LY the Law of SCOTLAND. 33 ; 


- uncertain, tak even the widudtio in domum ma- 
riti. The pernicious effects of this opinion reach 
ſtill farther. For at that rate, the moſt ſolemn 


marriage will not ſecure a woman even of the 


higheſt rank, nor her children : a low woman 
appears, who ſucceeds in proving a promiſe | cum 


copula by witneſſes of her own rank, perhaps en- 
gaged privately to partake of the ſpoil. WR 


| : a diſmal ſcene does this produce! 


The proclamation of bans proves, to my con- 


Aten, that a promiſe cum copula makes not an 
actual marriage. The intention of proclamation ; 

is, to invite people to forbid the bans, if they 
have any legal objection. A promiſe of marriage 
will not intitle one to forbid the bans, becauſe of 
locus penitentie ; and if a promife with copula 
make an actual marriage, the woman 's failure to 


appear at the proclamation, to claim the man as 


her huſband, and to forbid the bans with another 


woman, will not annul her marriage. At that rate 


_ proclamation is of no uſe. An additional argument 


may be drawn from the above-mentioned act of. 


parliament. Cohabitation as man and wife 


makes not a marriage ; but only infers, that the 
marriage was regularly ſolemnized, unleſs the 
contrary be proved. To difprove the marriage, 
there is always acceſs to the oath of party; and 
conſequently, by that ſtatute, cohabitation is not 
ſufficient without the eſtabliſhed ſolemnity. But 
a promiſe cram copula can never be ſtronger than 
8 cohabitation. 
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cobabitation as man and wife, which is a mutual 


acknowledgement of marriage rcbus et factis, 


and often by expreſs words. This is at leaſt e- 


_ quivalent to a promiſe : the copula is preſumed 


from cohabitation ; and if there be children, * 


It would appear from a caſe obleryed. by Du- 
rie *, that even a decree of the eommiſlaries 1 18 


not bufficietit to complete the marriage. Mar- 


garet Craig having obtained a decree of the com- 


miſſaries of Edinburgh againſt Oliver Sinclair, to 
complete the band of marriage with her before 


the face of Holy Kirk, he gave bond to ſolem- 


nize the marriage within a day ſpecified, and, in 


caſe of failure, to pay her 500 merks. This 
bond being put in ſuit, it was alledged for Oli- 


ver, that by the decree he was the purſuer's huſ- 
band, and that ſhe could not have action againſt 


her own huſhand. This alledgeance was repel- 


led, becauſe till the marriage ſhould be ſolemni- 


zed, he was not actually her huſband. This 
judgement was agreeable to the decree of the 


commiſſaries decerning the man to ſolemnize the 
marriage. But as it is not in the power of any 


judge to force the will, I ſhould imagine, that a 
decree obliging the parties to ſolemnize, and up- 


on failure, that the marriage ſhould be declared 


complete, would make an actual marriage, 
Craig con!ra Sinclair, 16th December 1628. 


However 
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l However chat be, the deciſion ſhews the ſenſe of : 
2 the nation at that time, that a promiſe cum co- 
_ ® pula is not equivalent to an actual marriage. 
d I conclude this article with a remarkable deci- 
is | ſion, 15th December 1752, Alifon Pennycook 
contra John Grinton and Anne Graite, which is 
1. as follows. In February 1748, Aliſon Penny- 
ws cook brought a proceſs before the commiſſaries 
* of Edinburgh, againſt John Grinton, ſetting 
1 forth, That ſhe had born a child to him under 
o promiſe of marriage; and concluding for main- 
e tenance of the child, and for L. 100 Sterling of 
a- damages for his debauching and leaving her. 
in The libel being referred to his oath, he acknow- 
18 ledged the child, and his promiſe of marriage 
li- before he had carnal dealing with the purſuer. 
„ The proceſs was diſcontinued till January 17513 
i{t during which interval, John Grinton, finding that 
. the purſuer had damages only in view, thought 
A himſelf at liberty to propoſe marriage to Anne 
1 Graite; and ſhe and her father having agreed to 
* the propoſal, the marriage was ſolemnized open- 
"K by, but without proclamation of bans. There 
wy was a meeting of friends, a marriage- dinner, and 
1 ga formal bedding: the new-married couple went 
p- publicly to church in that quality, continued to 
ed cohabit as huſband and wife, in the neighbour- 
'©, hood of Aliſon Pennycook, without any challenge 
from her; and a child was 5 ei of che mar- 
1 ige. 
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This moved Aliſon Pennycook to vary her at- 


tack. Deſerting her depending proceſs, ſhe, in 


January 1751, brought a new proceſs before the 
commiſſary- court, libelling upon the promiſe and 
copula; ſubſuming, That, notwithſtanding thereof, 


John Grinton had not only deſerted her, but had 
committed adultery publicly with another woman; 
and therefore concluding, that John Grinton 
and ſhe ſhould be declared married perſons, and 
the child procreated betwixt them a lawful child; 

alſo concluding, that becauſe of his notour adul- 
| tery, ſhe ſhould be divorced, and intitled to alt 
the privileges of a widow, as if he were naturally 


dead. In this proceſs, the commiſfaries found 


it proved by the defendant's oath, mentioned a- 


bove, that he had carnal dealings with her under 


promiſe of marriage, and that he had a child by 


her: therefore found the marriage proved; de- 
clared the defendant and purſuer huſband and 
wife, and the child a lawful child. But as to the 
concluſion of divorce, they permitted the purſuer, 
before anſwer, to prove the facts and circumſtan- 
ces libelled for inferring the fame. This proceſs, 
with a counter proceſs, at the inſtance of Anne 
Graite, for declaring her marriage with John 
Grinton, being brought before the court of feſ- 
fon by advocation, it was pleaded for John Grin- 
ton and Anne Graite, that a promiſe cum copu- 


la may, rebus integris, found an ation to oblige 


the party to complete the marriage; but is not 


r 


Art. 3. the Law of SCOTLAND. > 


an actual marriage, to void a ſubſequent mar- 


riage lawfully contracted. The judges were al- 


moſt unanimous, that a promiſe cum copula 
makes a complete marriage ; and therefore they 
repelled the reaſon of advocation, and remitted 
r | 


Ass John Grinton's marriage with Anne Graite 
was ſo far clandeſtine as that it proceeded with- | 


out proclamation of bans, it deferves confidera- 


tion, what weight ought to be laid on the omiſ- 


ſion of that ſolemnity. Had the bans. been pro- 


claimed, the purſuer ought to have appeared to 


forbid the bans. And ſuppoſing her not to have 
appeared, the marriage, in my apprehenſion, 
muſt have been unexceptionable. But fince there 
was no proclamation of bans to give the pur- 
fuer opportunity to appear for her intereſt, it 


may be juſtly doubted, whether her claim did 
not remain entire to operate a diffolution of the 


ſubſequent clandeſtine marriage, and to compel TN 


John Grinton to ſolemnize the marriage with 


her. Iam verily perſuaded, that this particular 
had weight with the Judges, though it entered 


not into their reaſoning, nor is expreſſed in the 
judgement. If a caſe of this kind be brought a- 


gain before the court, where the bans have been 


regularly proclaimed, and every other ſolemnity 
uſed, I cannot allow myſelf to think, that the 


judges would be ſo harſh, as to void the mar- 


riage upon no better ground than a promiſe of 
marriage to another woman cum coil. 
ART. 
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ErvcipaTIONS reſpecting Art. 6, 


Proviſion of conqueſt in a: contract of 
TI | 


dio man is poſſeſſed of an eſtate ſuffi. 
cient for providing his wife and children, 
there is no occaſion for a proviſion of conqueſt. 
But men of buſineſs often marry upon the faith 
of future acquiſitions, and upon theſe the wife 
depends for a proviſion to herſelf and to her iſ- 
ſue. There, a proviſion of conqueſt is neceſſary; 
and for that reaſon, extremely favourable. Some 
contracts of marriage have a mixture of both, 
as where a man provides the ſmall ſtock he hath 
to his wite or children, and alſo his future ac- 
quiſitions. | pr 
A ſubject is not termed conqueſt merely for | 
having been purchaſed during marriage. No- 
thing is held to be conqueſt, but what is an ac- 
ceſſion to a man's fortune, making him locuple- 
tior. A ſubject purchaſed with money acquired 
dy induſtry or economy, is in the true ſenſe con- 
queſt. But land, or any other ſubject, purchaſed 
with borrowed money, 1s not conquelt ; except 
as far as the ſubject may be of greater value than 
the price paid for it. 
This being the true notion of conqueſt, even 
I in 


Akt. 6. the Law of ScorLany. 10 


by the common ſenſe of mankind, it follows, 1 t, 


That whatever ſubjects a man may acquire du- 


ring a marriage, yet theſe are only held to be 
conqueſt as far as they exceed in value what the 
man was poſſeffed of at the date of the contract *. 


2d. They are only held to be conqueſt, as far as 


they exceed in value the debts which the purcha- 
ſer found it necellary t to contract in order to pay 
the price 1. 


HFaving ſettled the! meaning of conqueſt i in ge- 


neral, the firſt particular I begin with is, the im- 
port of the different clauſes in common uſe z | 
ſome more extenſive, ſome leſs, according to a- 


greement. And with reſpect to every proviſion 


of this fort, one negative rule holds, That being 

partly calculated to excite the wife's frugality 

and induſtry, it is not extended to what devolves 
on the 3 1 ſucceſſion, unleſs ſo expreſſ. 
ed 4. 


What ſubjects are FR under a 


clauſe of conqueſt, depends on the will of par- 
ties, ſignified by the words of the clauſe. A 
proviſion to a wife, of the liferent of all lands 
and annualrents to be conqueſt during the 
« marriage, was found to comprehend a bond 


* See Stair, b. 3. tit. 5. F 52. 


4 Stair, ibid. 


+ Stair, 29th January 1618, Stuarts conira Stuart; 
July 1730, Mercer contra Mercer. 
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bearing intereſt, though having no clauſe for in- 
feftment x. At that time bonds bearing inte- 


reſt were held to be feoda pecuniæ, and conſe- 


quently | a ſort of annualrent-right. But after 
ſuch bonds were rendered moveable by ſtatute, 
the court gave a different opinion. A liferent 
provided to the wife, „of what lands, teinds, 


« and ANNAN, ſhould be conqueſt during the 
«© marriage, was not extended to moveable _ 
: bonds bearing intereſt T. But a liferent provi- | 
| ded to a wife, © of a third part of all lands and 
: 6 heritages that ſhould be conqueſt during the 
ce marriage, was extended to a bond ſecluding ex- 


ecutors, as being heritage . A liferent provided 


to the wife, © of all lands, annualrents, goods, and 


cc gear, that thould be conqueſt during the mar- 


<6 Tae. was not extended to moveable bonds ||. 
A proviſion, Hof all goods and gear to be con- 


ce 0 during the marriage, to the children that 
« ſhould be procreated of that marriage,” was 


not extended to houſes, becauſe lands and heri- 
tages were not mentioned **. 


4 man bound by contract of marriage to in- 


— 2 Dury, 2 0 February 1629; Douglas. 
4 Harcarſe, Deciſ. 342. 


x Harcarſe, Deciſ. 343. 
| Stair, 15th July 1673, Robiſon contra Robiſon. 
** Fountainhall, 5th February 1696, Young contra 
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feſt his wife in all future conqueſts, acquired land 


holding burgage, which, by acts of the town, 


could only be enjoyed by burgeſſes, and their 
heirs-male. It was decreed, that his heir. male 

ſhould make good to her the rents for her life * 

For the land was undoubtedly conquelt ; 014 
though ſhe was barred from poſſeſſing the land, 


there was nothing to bar her from TOY the 


1 rents. 


When we conſider a clauſe of 08 5 with | 


reſpe& to its import, it is not ſufficient to ſay, _ 
that ſuch and ſuch ſubjects are comprehended in 
it: we muſt alſo be able to ſay, that theſe ſub- 
jeects were acquired during the marriage. This 
point is ſometimes doubtful; as where a pur- 

chaſe, inchoated before the marriage, is comple- | 
ted during it. It is not eaſy to give a general 
rule, for determining a point frequently involved 
in circumſtances. Queſtions of this nature com- 


monly occur about land, to which there are ti- 


tles of different kinds. All I can ſay in general 
is, that acquiſition of the ſovereign title of pro- 
perty, is the determining circumſtance. If that 
was in the huſband before the marriage, the ac- 
quiſition of collateral or inferior rights during the 
marriage, will not be reputed conqueſt. And 


the property will be reputed conqueſt, if it be 
acquired during the marriage, whatever collate- 


. Hadington, 14th March 1623, Skene contra Forbes. 
F 2 . 
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ral or inferior rights were formerly in the huſ- 
band, Thus, à proviſion to the heirs of a ſe- 
| cond marriage, © of lands that ſhould be acquired 
“ during the marriage,” was not extended to 
land to which the huſband had a title of proper- 
ty before the marriage; though ſeveral collateral 
rights were purchaſed during the marriage. For 
even ſuppoſing theſe to be preferable titles, yet 
the parties certainly did not intend to bring un- 
der ſuch a clauſe any land to which the huſband 
| had already a title of property. Nor were theſe 
purchaſes during the marriage brought under 
the proviſion of conqueſt ; becauſe neither could 
it be the meaning of parties, to ſplit different 
titles to the ſame ſubje& among near relations, 
to produce diſcord and law - ſuits among them *. 
On the other hand, a man, poſſeſſed of the life- 
rent of land at the date of his contract, * 
afterward made a purchaſe of the property, the 
land, after his death, was decreed to fall under 
- the proviſion of conqueſt IK And a man who was 
bound to infeft his wife “ in all lands and herita- 

ges that ſhould be conqueſt during the mar- 
< riage,” having firſt acquired tacks. of certain 
lands, which fell not under the proviſion, and 
afterward the property of the land; the reli 


* Harcarſe, Deciſ. 352. see 2805 7 Jane: 125 
Lady Dunfermline. 


+ Fountainhall, 125 December 1707, 3 contra 
ä 
was 


18 


Art.6. - the Law of Scorlaup. Wu 
was found intitled to liferent the land. But the 


benefit of the tacks was ſubtracted ; N ſo. 


far the lands could not be reputed conqueſt *. 


We come next in order to ſay, with what debts 


a a proviſion. of conqueſt is burdened. Suppoſing | 
the whole ſubjects, heritable and moveable, that 


ſhall be conqueſt during the marriage to be pro- 
vided, this proviſion muſt of courſe be burdened 


with all the debts contracted during the marriage. 
For, as above laid down, ſubjects acquired du- 
ring the marriage, are only held to be conqueſt, 
as far as the. purchaſer is thereby locupletior ; 
and he is nat locupletior, if he have contracted 
debt for paying the price. But ſuppoſing the 
ſubjects acquired during the marriage to be ſuffi- 
cient for all the debts contracted during that pe- 
riod, a proviſion of heritable ſubjects will only 
be burdened with heritable debts, and a mg 


of moveable ſubjects, with moveable debts T. 


there be no ſeparate fund for paying the debts, Fl 
Proviſion, were it even of land only, muſt be bur- 
dened with the whole; for, as obſerved, nothing 


is held to be conqueſt, but what is free after pay- 


ment of debts. 


Io prevent miſtakes, I muſt olives; that the 
debts I am talking of, are thoſe only where the 
money has been applied for making purchaſes 
* Durie, 12th March 1628, Lady Dunfermline. 

+ ns 23d December 1668, Smith contra Muir. 
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7 during the marriage. If a debt be contracted, 
and the money be gifted to a relation or friend, 
this debt cannot burden a proviſion of cl 


if the debtor have any other funds for payment. 
Or if, during a ſecond marriage the conqueſt of 


which is provided to the wife or children, the 
- Huſband contract debt, and apply the money for 
purging incumbrances upon his eſtate deſcendible 
to the heir of the firſt arriage, the proviſion 


will not be burdened-with that debt. The reaſon 
is, that the ſubjects falling under the proviſion, 
having been acquired without the aid of this con- 


traction, make a real acceſſion to the man's e- 
ſtate; and are therefore properly conqueſt. Nor 


is there any reaſon for burdening a proviſion 


with a debt that has not contributed to the ac- 


quiſition of the ſubjects provided. 

Where the whole moveables are provided, or 
the whole heritable ſubjects, there can be no dif- 
ficulty about the debts. The proviſion muſt be 


burdened with debts of its own kind. But what 


if a ſingle ſpecies only be provided, ſuch as lands, 
or bonded debts? The proviſion, as appears to 
me, mult be burdened with a proportion only of 
the debts. If land for example that ſhall be 


- conqueſt, be provided to the wife in liferent, or 
the children in fee; and, at the diflolution of the 
marriage, there be not only land, but alſo heri- 


table bonds ; the whole heritable debts muſt not 


jects 
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jects muſt bear a proportion. The like when 


moveable bonds only are provided: the other 
moveables muſt contribute to pay the moveable 


| debts. 


There is a ſpecialty wth reſpett to a proviſion : : 


| of land. Land acquired during the marriage, 
muſt paſs to the wife or children cum ſuo nere; 


that is, with the burden of heritable bonds "ag 


red upon it. The wife, provided to the liferent, 


muſt pay the intereſt ; and the children, provi- 


ded to the fee, muſt pay the principal; without 


being intitled to any relief out of the other heri- 
table ſubjects that have been acquired during the 
marriage. The court has gone farther in ſome 


inſtances : it has found, that land purchaſed du- 
ring a marriage, muſt be burdened with what 


part of the price remains ſtill due to the vender, 
though due by a moveable bond, but ſpecifying 
the ſum to be part of the price *. It has proba- 
bly been thought, that the land could not be en- 

tirely conqueſt, while any part of the price re- 


mained unpaid. But this, I think, is too ſtrict. 
Suppoſing the land to be the only ſubje& purcha- 
ſed during the marriage, it muſt no doubt be 
burdened, not only with what remains due of the 
price, but alſo with all the other debts. But ſup- 
poſing other ſubjects to have been acquired beſide 
the land, I diſcover no good reaſon for laying the 


* Durie, 24th 1 1629, Lads Renton ; Stair, 
_ 20th December 1665, Lady Kilbuchs, 


price 
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price entirely upon the land. Let it be ſuppoſed, 

that the huſband, ſoon after'the marriage, being 
| tempted with a beneficial purchaſe of land, bor- 
rows money to buy it. Being engaged in profit- 
able buſineſs, he afterward buys houſes, obtains 
adjudications, and lends ſums upon perſonal 
bonds. Dying in this condition, it muſt be ad- 
mitted, that the land he acquired is, in the ſtri&- 
eſt ſenſe, conqueſt. I am therefore inclined to 
think, that the moveable ſubjects ought, in the 
firſt place, to be applied for paying the price as 
a moveable debt; and if theſe be not ſufficient, 
that the renibiler of the debt be allocated pro- 
portionally upon the land, and upon the other 
heritable ſubjects. 

The point of the greateſt i intricacy, is, How far 
the granter is limited in the exerciſe of his pro 
perty by a proviſion of conqueſt. As to this 
point, ſpecial regard mult be had to the intention 
of the parties. A proviſion of what ſhall be 
acquired during a marriage, to a wife in liferent, 
or to children in fee, will not readily be ſo inter- 
preted, as to deprive the man of his inherent 
power, qua proprietor, to manage and difpoſe of 
his effects. If he lend money during the mar- 
riage, he may take payment; and if he buy a 
horſe, or even land, he may diſpoſe of it: a pro- 
viſion of conqueſt will be no impediment &. For, 


* See Stair, b. 3. tit-5.F 52.3 Durie, 26th Novem- 
ber 1629, Lady Dunfermline. De 
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as ſuch proviſion reſpects the diſſolution of the ; 


marriage, and operates not till the huſband's 
death, nothing is held conqueſt but what remains 
in his hereditas jacens. There is therefore no- 


thing in the nature of ſuch a proviſion, to pre- 
vent the huſband from aliening by a deed inter 
vivos any ſubje& acquired by him during the 
marriage. The common law accordingly admits 
no objection to an alienation diveſting the granter, 
whatever may have been his motive. But were 
ſuch alienations to be countenanced without li- 
mitation, a proviſion of conquelt in a marriage- 
ſettlement, however ſalutary, would prove a very 
lender ſecurity. 
counteract his engagement directly; but he may 
do the equivalent indirectly, by aliening to his fa- 


The hufband cannot indeed 


vourites all that he hath acquired during the 


marriage. A court of equity takes more liberty, 5 
in order to fulfil the rules of juſtice. It will not bar 


deeds done in the courſe of ordinary adminiſtra- 
tion: nor will it even bar deeds done without a valu- 


able conſideration, provided they be rational, pro- 
ceeding from an honeſt motive, with no intention 


to diſappoint the wife and children. To give 
more indulgence, would be to ſuffer the huſband 


to do wrong with impunity. Common law re- 


gards only the granter's power when he makes a 
deed; but equity regards his intention, and 


will e every deed that proceeds from a frau- 
dulent or unjuſt motive. When a man adds indi- 
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reel to WY a contract, or a ſtatute, he is ſaid, 


in law. language, fraudem facere contractui aut 


legi ; and it is the province of a court of equi- 


ty to void unjuſt acts. I give examples. A wo- 


man in her contract of marriage being provided 
* to the liferent of what ſubjects the huſband 


5 ſhould conqueſt, and of what ſums he ſhould. 


ce receive in payment during the marriage, was 


not intitled to the liferent of ſums paid to the 


huſband during the marriage, which were ap- 
ply'd by him for purging incumbrances upon his 
eſtate . For here the money was not extant at 
the diſſolution of the marriage; and the appli- 
cation of the money to purge incumbrances was 
a rational act, and not a fraus facta contractui. 


A man who became bound to provide his wife to 
the liferent of all ſums that ſhould be conqueſt 
during the marriage,” lends out ſums thus ac- 


quired, and takes the debtors bound to pay the 
ſame to his younger children. The wife has no 
claim to the liferent of theſe ſums, which being 


no more but a competent proviſion, will not be 


held as done intentionally to diſappoint the life- 
rent T. On the other hand, where the liferent 


of all ſums that ſhould be conqueſt during the 


33 


« marriage,” was provided to the wife, a diſpo- 


fition by the huſband of conſiderable ſums to his 


# Harcarſe, Deciſ. 398. 


F Durie, vor February 1629, On phant contra Finnie: 
ſecond 
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ſecond ſon, was decreed fraudulent, ſo as to in- 
title her to the liferent of theſe ſums x. The 
like where the huſband, in order to difappoint 
his wife's liferent „of all lands that ſhould be 
e conqueſt during the marriage,” took the diſ- 
TR of land purchaſed by him to his infant 
heir 1 

Where the huſband converts ſubſets that fall 
under the proviſion into ſubjects that fall not un- 


der it, without neceſſity, and without profit, 


ſuch acts will be deemed fraudulent. Thus, goods 
and gear acquired during the marriage, and pro- 
vided to the wife in liferent, being converted into 
bonds which were not provided, the liferent of 
theſe bonds was given to the widow T. The 
ſame rules obtain in a proviſion of conqueſt to 
the heirs or children. Deeds done intentionally © 
to evade the engagement, are voided ; but acts 
of rational adminiſtration are not voided: Thus, 
a liferent to a ſecond wife is effectual againſt a 
proviſion of conqueſt to the bairns of the firſt 
marriage [l. And for the ume reaſon, compe- 
tent proviſions to the children of a ſubſequent 
marriage, will alſo be effectual. 

In conſidering how far a man is limited by a 


; » + Durie, a 6th July 162 5» Knox contra Brown. 


gy Durie, 3d July 1627, Earl of Dunfermline contra : 
| his mother. N 


I Stair, 15th July 1673, Robiſon contra Robiſon, 
I Stair, 16th June 1676, Mitchell. 
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proviſion of conqueſt, I once thought, that his 
powers are more limited with regard to his wife, 


than with regard to his children ; that the wife, 
being, in the ſtricteſt ſenſe, a e is intitled, 
in all events, to have the obligation fulfilled to 


her; but that the children, being only heirs of 
proviſion, are not intitled to bar any deeds but 
what are fraudulent. But, upon revolving the 


ſubject more attentively, there appears no ground 
for a difference. A proviſion of conqueſt intitles 


the widow to every ſubject falling under the pro- 


viſion that belonged to the huſband at the diſſolu- 


tion of the marriage, But with reſpet to ſub- 


jects acquired, and aliened by him, during the 
marriage; theſe, in terms of the proviſion, fall 


not under conqueſt ; and therefore ſhe has no 
title to challenge any alienation of that kind, un- 


leſs ſhe can quality it to be fraudulent ; and the 


children evidently have the fame privilege. Per- 


haps it may be thought ſhallow, ever to have en- 
tertained a doubt about this point ; but I hazard 
the imputation, to prevent others from loſing time 
in doubting as I did. 

A clauſe of conqueſt in favour of the wife or 
children, limits not the huſband with reſpe& to 
others. Where the ſettlement is extended be- 
yond theſe parties, it is but a ſimple deſtination, 


alterable at the pleaſure of the maker *. 


* Stair, uſt and 21ſt December 1006 Anderſon. 
A R Fo 
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7 Hen a village, 5 2 charter from the 

crown, is erected into a burgh-royal, a 
burgh of regality, or a burgh of barony, the in⸗ 
habitants are eo. ih incorporated into a body- 
politic, enjoying all the privileges granted by the 
charter; and their right of burgeſsſhip is commu- 
nicated to their deſcendents, with all the privi- 


| leges conſequent upon it. At the ſame time, 


the increaſe of the burgh being always in view as 
well as its perpetuity, a power is granted in the 
charter to the magiſtrates, to the lord of rega- 
lity, or to the baron, to admit ſtrangers into the 
corporation, and to make them burgeſſes. 
As ſuch erections are made for the ſake of 


commerce, the erecting the inhabitants of a vil- 


lage into a corporation, is underſtood to imply an 
+ excluſive privilege to the burgeſſes, of exerciſing 
merchandiſe and manufactures within the burgh. 
The clauſe commonly is,“ That the burgeſſes 
* ſhall have free liberty of commerce; and that 
there ſhall be liberty of admitting bakers, tai- 
lors, ſhoemakers, &c. with power to the ſaid 
„ artificers to exerciſe their reſpective crafts, as 
freely as is done in other burghs.“ It is ac- 
nf cordingly 
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cordingly laid down in the New Abridgement of 
the law *, © That a corporation is an artificial 
* body of men, compoſed of divers conſtituent 
„ members, ad inſtar corporis humani ; the li- 
* gaments of which body-politic, or artificial bo- 
dy, are the franchiſes and liberties thereof, 
* which bind and unite all its members together. 
« And the whole frame and eſſence of ns corpo- 
cc ration conſiſts therein. | 
It is a principle of law, That a corporation, or 
rente cannot be created by any but by 
the crown. See the book above quoted 4 
where it is ſaid, © That a corporation created by 
cc the mayor and common council of London, 
ce is not good without the King's charter.“ It 
is therefore to me clear, that a ſeal of cauſe 
granted by the magiſtrates of a royal burgh, by 
a lord of regality, or by a baron, to a craft or 
trade, the weavers, for example, or the maſons, 
cannot have the effect of erecting them into a 
corporation. Nor do the ſeals of cauſe I have per- 
uſed, appear to have been intended for making 
In | an incorporation. No more is done, but to 
. delegate to the craft itſelf, the privilege of 
e admitting new members; a privilege that the 
granters have by the charter of erection; > 10: 
impower alſo the craft to make by-laws ; and 
to have a box and common good for the uſe of 
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their poor. The ſeal of cauſe granted 31ſt of 


January 1475, by the magiſtrates and town-coun- 
cil of Edinburgh, to the weaver-craft, has no 


clauſe erecting them into a corporation. It goes 
no farther, than to regulate the common con- 
cerns of the craft, and to bar unfreemen. Id the 
ſame ſtrain run the ſeals of cauſe granted to the 
hammermen, 2d May 1483; to the tailors, 26th 
Auguſt 1500; to the cordiners, 6th December 
1513; and to the goldſmiths, 20th Auguſt 158 1. : 
In the ſeal of cauſe, anno 1505, granted by the 


magiſtrates and town-council of Edinburgh to 


the ſurgeons and barbers, there are no words e- 
recting them into a corporation: a ſet of 'by- 


laws propoſed by the craft are ratified, and no 


more is done. By an act of the town-council of 


Edinburgh, the ſurgeons and apothecaries are e- 


refed into one community. But to ſupply the 
defect of power, the act was confirmed by 
Charles II. and ratified in 1 parliament, 22d Au- 
guſt 1670. 
Buy an act of the ſame town- council, anno 


1684, the bonnetmakers and litſters are erected 


into one body and incorporation perpetually in all 
time coming. If this was intended to create a 


legal corporation, it was undoubtedly ultra vi- 


res. But probably no more was intended, but 
to conjoin two weak crafts into one, in order to 
lighten the burden of the common expence. 
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4 N I. 4 VIII. 


Whether che property ot 1 fold be 


transferred to the purchaſer by delive- 
ry, though the price be not paid. 


5 Y the Roman law, delivery of the thing ſold 
preſumes not the vender's will to transfer 


the property, but only to intitle him to demand 


the price; & 41. Inſtit. De rerum diviſtone ; 


J. 19. F. De contrahenda emptione. And Vin- 
nius, in his commentary on the Inſtitutes, men- 


tions it to be the opinion of the doctors, that 
delivery without receiving the price, will not in- 


fer an intention in the vender to transfer the pro- 


perty, unleſs evidence be given, that he was 


willing to truſt the purchaſer. As 6. 


1s this doctrine adopted in our practice? Let 
the reader judge for himſelf. - And, firſt, with 
reſpe& to heritable ſubjects, where delivery is 
made by an inſtrument of ſeiſin, the. inſtrument 
infers transference of the property; it being a 
rule in our law, That infeftment cannot be qua- 
lified by any preſumption, nor with any condition 
or proviſion, but what appears on the face of the 


_ deed. 


Next, as to moveables. An agreement to de- 


lay payment of the price to a future time, muſt 


2 be 


t. 8. 
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be intended for the benefit of the purchaſer : but 


it would be no benefit, if the uſe of the ſubje& 
were in the interim with-held from him. There- 
fore, where payment is agreed to be delayed, de- 


livery muſt infer a transference of the property. 


Where there is no paction to delay payment, 


what if the vender, after delivery, forbear to de- 
mand the price for a conſiderable time? Such 
delay implies, that he was willing to truſt. the 
price till he ſhould have occafion for it; which, 
according to what is now faid, infers, that he in- 
| tended to transfer the property upon delivery. 
| Where the goods purchaſed are intended for 
immediate uſe, as corn for ſeed, delivery can 

| have no other meaning, but to transfer the pro- 


perty ; for the vender cannot mean to retain the 
property of a Tubje® that is immediatcly to be an- : 


nidilated. 


But what ſhall be ſaid of a fale with delivery, 


where the ſubject is not intended for immediate 
_ uſe, nor a paction for delay of payment. Can 


the vender return next day, or next hour, to de- 


mand the ſubject as his property, if the price be 

not inſtantly offered? It is natural for the vend- 

er to ſay on delivery, whether he be villing to 
delay payment. Therefore, if he be ſilent about 
What is his own concern, is it not the more natural 

conſtruction, that he is willing to transfer the 


property, and to o delay payment of the price till 
H * 
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he have uſe for it? This ſeems to be the proper 
conſtruction, even at common law. 
But were it a rule at common law, as Vieniue 
holds, that delivery, without receiving the price, 
will not of ;itfelf infer an intention to transfer the 
property; yet that rule cannot be admitted in a- 
ny commercial nation, .becauſe it would be a 
great obſtruction to the commerce of moveables. 
Suppoſe a moveable had paſſed through a hun- 
dred hands, by buying and felling, yet the laſt 
purchaſer would he open to have the ſubject ta- 
ken from him, if any antecedent purchaſer, with- 
out being truſted, had failed to pay the price. 
Nor is it any hardſhip upon the vender that deli- 
very ſhould infer a transference of the property; 
for if he be not willing to truſt the price, let him 
hold the ſubject till he obtain payment. 
Attending to the foregoing reaſoning, Lord 
Stair appears to be well founded in the following 
propoſition, laid down by him, tit. Sale, § 2. 
<« Sale being perfected, and the thing delivered, 


the property thereof becomes the buyer's ; 


and there is no dependence of it till the price 


0 be paid, or ſecured, as was in the Civil law; 
Incither hypothecation of it for the price.” 


2 iÞ- 
— xx EO. 
. 


— 
An 


PRs „ — 
* S 2 —_— N 2 7 XJ 7 
- = 5 — 1 bf — 4 5 . 2 
7 b ED 3 , ng <p 
* < N * PR o 2 4 * 4 - 
tu I be oe; N Þ n * 5 Pn. + BE 3 . 2 — 
- 1 ——— DO Dar 4B bg i * : — i 2 
787 * A. _ N - 2 ne af INTE a n nf ——— 
— $9. _— 2 2 — r 3 N 0 - a — 
„ 2 — — —— — 6 . — — — a” — 22 gan * — 
App PRs — — — * 2 r 
. 2: ons. 54609 — — 5 — 2 = 
a = 2 — — — — — 8 
— — nd — miomny — — ———— » — 4 


ART, 


| Art. 9. 


the Law of SCOTLAND. | 59 


AM, * Ms 


Diviſion of rent between the far ol re- 
preſentatives of a liferenter, and be- 
tween the heir and executors 5 of a land- 


FF oy ietor. 


Ho originally were paid in kind. A graſs- 
farm paid cattle, butter, cheeſe: a corn- 


farm paid wheat, barley, oats. A graſs- farm | 


yields daily profit: the rent however is made 


payable at Whitſunday and Martinmas ; becauſe 


more frequent payments would be troubleſome to 
the landlord as well as to the tenant. A corn- 
farm yields no profit till the corns be reaped ; and 


therefore the rent, when paid in kind, cannot t be 


exacted before Martlnmas. 

When gold and filver came to be ſo plentiful 
as to enable a tenant to pay money-rent, it was 
natural to ſtipulate, that the rent of a corn- farm 
ſhould be paid at Whitſunday and Martinmas, as 
the rent of a graſs-farm had always been. And 
thus, Whitſunday and Martinmas, coming to be 


the ordinary terms of paying rent, were deno- 


minated the legal terms. But as money-rent ad- 
mits any terms of payment as parties can agree, 
it came to be frequent in leaſes o ſtipulate rent 


A2 . at... 
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at the commencement of the leaſe, before the te- 
nant could reap any profit, termed fore-hand 
rent, and ſometimes long after the crop was 
_ reaped, termed back-hand rent. And in oppo- 
ſition to the legal terms, ſuch terms of payment 
obtained the name of conventional terms. 
Where a yearly annuity is paid to a liferenter, 
or to any perſon, the annuitant is underſtood to 
be intitled to a proportion daily for ſubſiſtence; 
though, for the ſake of convenience, the ſum be 
made payable but once or twice a- year. There- 
| fore, at whatever time of the year the annuitant 2 
dies, his repreſentatives have right to a part of 
the annuity correſponding to the number of days 
he lived. A liferenter of land is in a different 
ſtate. The poſſeſſion is yielded to him; and he 
acts in every reſpect as proprietor, granting lea- 
ſes, and ſtipulating certain terms for paying the 
rent. Every crop accordingly that ariſes during 
his poſſeſſion, belongs to him, or to his tenant 
| who pays rent for it. The terms of payment of that 
rent concern the liferenter and his tenant only: the 
Gar has no right to any crop while the liferent ſub- 
fiſts; nor conſequently to the rent payable for ſuch 
crop. Hence, in ſeparating the intereſt of the life- 
renter from that of the fiar, the determining cir- 
cumſtance is, for what crop any particular term's 
rent is payable : if the crop come under the life- 
renter's right, the rent due for it belongs to him, 
or 
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or to his executor, whatever be the term of pay- | 
ment. I deſcend to particulars. Where the rent 
of a corn-farm is payable in kind, the liferenter 
muſt ſurvive Martinmas, to give him right to the 
rent payable for the preceding crop; and if he 
deceaſe before Martinmas, though after Whitſun- 
day, he has no ſhare of that year's rent. If the 
rent be payable in money at two terms, the life - 
renter ſurviving Whitſunday has right to the half- 


year's rent payable by the tenant for his poſleſ- 
ſion from the Martinmas preceding. And if he 


ſurvive Martinmas, he has alſo right to the rent 
for the tenant's poſſeſſion from the Whitſunday 
preceding. The conventional terms of payment 
are not regarded, but for what crop the rent is 
payable. See J. 58. De uſufructu. | | i 
It will appear even at firſt view, that the divi- 
ſion of rent between heir and executor ought not 


to be governed by that rule. The liferenter 


and fiar have oppoſite intefeſts, the property of 
the latter being confined by that of the former. 
The rent payable for any crop that falls under 
the liferenter's right, muſt, after his death, go to 
his repreſentatives ; for the fiar evidently has no 
right. But as to heir and executor, both of them 
are repreſentatives of the deceaſed proprietor ; 
and with reſpe& to any crop that he ſurvived, 
his property cannot be pleaded for the executor 
againſt the heir, more than for the heir againſt 
the executor, By what rule, then, is this divi- 
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ſion to be determined: The heir ſucceeds to the 


land, and has right to whatever ariſes out of the 


land from the time of his predeceſſor's death. 
The executor, who has no intereſt in the land, 


has no claim to any rent but what fell due during 
the predeceſſor's life. Had that rent been paid 


to the predeceſſor, as it ought to have been, it 
would have augmented the moveable eſtate; 


and it is a rule in equity, That what ought to | 


have been done, beſtows the ſame right as 
if it had been done: it will not be left in 


che power of a tenant, to prefer the executor, 


or the heir, by punctual or dilatory payment. 


The rule then is, That no rents belong to the ex- 


ecutor but what were in arrear during the prede- 


ceſſor's life. Between liferenter and fiar the legal 
terms are the rule: but the conventional terms, 
between heir and executor. 
The latter part of this rule ſhall be illuſtrated, 
by applying it to a particular caſe, A tenant en- 
tering at Whitſunday 1758, agrees to pay a year's 
rent per advance, being for the corn-crop 1759. 
The landlord dies a few days after Whitſunday, 
and the queſtion is, Whether the year's rent pay- 
able at that term, goes to the heir or executor ? 
The heir has the plea of property, as the proper- 
ty was his during the growth of crop 17 . 
But the plea of property does not rule between 
the heir and executor. The rent in queſtion was 


an arrear at the landlord's death: had it been 


paid, 
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paid, it would bb gone to the executor; j ard 
what ought to have been done, is held in equity 

as done. Were the plea of property to have a- 
ny effect here, it would have a more extenſive | 
effect than any lawyer will admit. It would 
make the executor accountable to the heir er 
the rent under conſideration, ſuppoſing it even 
to have been received by the predeceſſor: it is 
the rent of crop 1759, and that crop falls under 
the heir's property, &. Take an oppoſite caſe. 
The tenant enters to a corn. farm at Whitſunday 
1758; and for the crop 1759 pays the rent at 
Candlemas and Lammas 1760. The landlord 
ſurvives Martinmas 1759, but dies before Candle- 
mas 1760. He died, it is true, proprietor of the | 
crop 1759; but that circumſtance benefits not 
the executor, who has no claim but to arrears. 
And theretore the whole rent payable for crop1759 
belongs to the heir. 

With reſpect to the diviſion of rent betw een 
the fiar and repreſentatives of a liferenter who is 
a localiſt, the rule above laid down is adopted 
in our practice. Far otherwiſe between the heir 
and executor; for the rule that juſtly obtains 
between the former, 18 erroneouſly applied be- 
tween the latter. If the predeceſſor ſurvive 
Whitſunday, his executor, by our preſent prac- 
tice, has right to the half of the rent payable for 
the crop of that year; and to the whole, if the 
predeceſſor ſurvive Martinmas. This is to be re- 


gretted; 
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5 gretted; becauſe, inſtead of a rule agreeable to 
principles, and eaſy in the application, one is 
ſubſtituted, not only erroneous, but intricate. 
What it is that has betrayed our lawyers into 
this error, may deſerve inquiry. One thing we 
know, that formerly the rent was payable at 
_ Whitſunday and Martinmas, each for the poſſeſ- 
ſion of the half-year preceding. While this con- 
tinued to be the cuſtom, the executors drew the 
Whitſunday rent when the predeceſſor ſurvived 
that term, and the whole year's rent when the 
predeceſſor ſurvived Martinmas. And thus, as 
the conventional and legal terms coincided, it 
was the ſame to hold that the conventional terms 
were the rule, or to hold that Whitſunday and 
Martinmas were the rule. But mark the conſe- 
quence. Had the propoſition been expreſſed 
in the former manner, the conventional terms 
would have continued to be the rule, as they 
ought to be. But the latter expreſſion happening 
to be adopted, Whitſunday and Martinmas un- 
warily continued to be the rule, after ceaſing to 
be the conventional terms. And what mainly 
contributed to the illuſion, was the caſe of life- 
renter and fiar, where Whitſunday and Martinmas 
are the juſt rule, without regard to the conventional 
terms. Thus, in contradiſtinction to the conven- 
tional terms, Whitſunday and Martinmas are call- 
ed legal terms, becauſe they are made the rule 
— 2 for 


. 
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for dividing rents between heir and executor, a8 


well as between fiar and liferenter. 

To intitle the executor to rents that were not 
due at the death of the predeceſſor, admits 
ſcarcely of an excuſe, when it is conſidered, that 
a leaſe of land is a proper example. of a right 


having tractum futuri temporis, which invarias 
. bly deſcends to the heir; except with regard to 


ſuch portions as became due GRAY: the e 
ſor's life. 


But to whatever objectom the rule may be o- 


pen, as regarding heir and execütor, it is how- 


ever adopted in practice, and muſt be ſubmitted 
to. I therefore proceed to illuſtrate. it by ex- 


amples. In a corn-farm, the tenant enters at 


Martinmas 1758, or at the ſeparation of the crop 
from the ground. The firſt half of the year's 


rent is made payable at Martinmas-t759, and 


the other half at Whitſunday 1760, being both 


for crop 1759. If the proprietor ſurvive Whit- 


ſunday 1759, the rent payable at Martinmas 
1759 will make part of his moveable eſtate ; and 


if he ſurvive Martinmas 1759, the rent payable 


at Whitſunday 1760 will alſo make part. And 


though payment of the rent be poſtponed to 
Candlemas and Lammas 1760, or to any later 
terms, the diviſion is the ſame as if made pay- 


able at Martinmas 1759 and Whitfunday 1760 


or even made payable at Whitfunday and Martin- 


mas 1759 : for whatever the conventional terms 
1 be, 
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be, the rents are payable for crop 1759. Sup- 


pole again a tenant, who enters to a corn- farm 
at Martinmas 1758, is taken bound by the leaſe 
to pay the firſt half of his year's rent at Candle- 


mas 1759, and the other half at the following 


Whitſunday. Theſe rents being payable before - 


hand for crop 1759, it follows from the common 
rule, that if the landlord die before Whitſunday, 


his executor will draw none of the rent for that 
crop; not even the half payable at Candlemas 
1759, ſuppoling- it to be outſtanding. Here the 
common practice contradicts moſt directly the 
rule of equity above mentioned, That what ought 


to be done, is held as done. If the landlord ſur- 


vive Candlemas, which is here ſuppoſed, the rent 


payable at that term ought to be conſidered as 
received by him, and as making part of his 


moveable eſtate. Let it be next ſuppofed in the 


caſe figured, that the landlord dies between 
Whitſunday and Martinmas 1759, his executor, 
by the rule in practice, would have no right to 
the rent payable at Whitſunday, though due be- 
fore the landlotd's . e 18 N ab- 
ſurd. | : 


Where the tenant enters at Nothinigin, *D di. 


viſion of rent between heir and executor will be 
the ſame, whether it be a corn. farm or a graſs- 
farm. The firſt half of the year's rent, at what- 


ever time payable, is due for the tenant's poſſeſ- 
fon from his verry to the next Whitſunday; ; and 
8 - canlequently 


3 -  P" r 
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conſequently it will belong to the executor, if the 


jandlord ſurvive that term, both in a corn. farm 


and graſs- farm. But the reſult will be different 115 
where the tenant's entry is at Whitſunday ; . which 


now prevails m corn farms i in order that the new 


tenant may prepare for a crop of oats, by folding 


his cattle, and for a crop of wheat, by a ſutnmer- 


| fallow. A tenant then enters to a corn farm at 


Whitſunday 17 58, and is bound by his leaſe to 
pay his rent at Candlemas and Lammas 1760. 
The rent being for the crop 17 59, belongs whol- 


ly to the heir, if the predeceſſor die before 
Whitſunday 17 59 ; ; "divides between the heir and 


executor, if the predeceſſor die between, Whit- | 


| ſunday and Martinmas 17593 and belongs whol- 
ly to the EXecutor, if the predeceſſor die after 


Martinmas 1759. But ſuppoſing the ſame entry 
in a graſs- farm, and the ſame terms of payment; 
the rent will be underſtood as payable for the 
year's poſſeſſion from Whitſunday 1758 to Whit- 
ſunday 1759 ; conſequently, if the landlord. ſur- 


vive Martinmas 1758, his executor wilt have the 
| half-year's rent payable at Candlemas 1760; and 


alſo the other half payable Lammas 1760, if the 
landlord ſurvive Whitfunday 1759. 

In one cafe I find it determined, that as the 
whole product of a graſs-farm, in cheeſe, wool, 
lamb, &c. ariſes during ſummer, the year's rent 


muſt be underſtood as due for the poſſeſſion from 
Whitſunday to Martinmas; and therefore the to- 


1 8 — nant's 


nant's entry being at Whitſunday, and the rent 
payable at Martinmas and . Whitſunday follow: 
ing, that the whole muſt belong to the executor 
where the landlord ſurvived Martinmas . The 
fixing Whitſunday to the 15th day of May old 
ſtyle, was probably the occaſion of this judge- 
ment; for it makes the ſummer's poſſeſſion much 
more profitable than that of the winter. But as 
this innovation was certainly not intended to make 
any alteration in the diviſion of rent between heir 
and executor, the common rule was adhered to 
in a ſimilar caſe, lately under conſideration ; which 
is as follows. In a graſs-farm, the tenant, whoſe 
entry was at Whitſunday, became bound to pay 
the firſt half of his rent at Martinmas after his 
entry, © for the half-year immediately preceding,” 
as expreſſed in the leaſe, and the remainder at 
the next Whitſunday, © in full of the firſt year's 
rent.“ The landlord died in February, and 
the laſt half of the year's rent payable at the en- 
| ſuing Whitſunday, was decreed to belong to the 
heir T. For here, both from the nature of the 
ſubject ſet in leaſe, and from the expreſs words of 
the leaſe, the laſt half of the rent made payable at 
Whitſunday, was from the preceding poſſeſſion 
0 from Martinmas to Whitſunday; and TREE the 


* February 1727, Sir William Johnſton contra Mar- 
quis of Annandale, 


+ rath December 17 59, Turnbull contra Ker of Hoſe- 
law. 


landlord 
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landlord having died before Whitſunday, his exe- 
cutor was not intitled to the rent payable at that 
term. This interlocutor howeyer was not adhe- 
red to; jt was altered, 2d July 1760, by the nar- 


_ roweſt plurality, in favour of the executor. The 


judges who voted for the alteration, influenced 


by the caſe firſt mentioned, were of opinion, that 
the whole year's rent was for the ſummer's poſſeſ- 
fron, and that the winter's poſſeſſion goes for no+ | 


thing; an opinion repugnant to the terms of the 
1 as well as to n nature of the e leaſed; | 
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5 A n 1. *. 


an 


13 for + payment. of rent. Wt: 


Man by. 8 a 51 af a wn not 
give away the property; and therefore the 


; 2 corn, while growing upon the farm, is the 
landlord's property, quia ſatum cedit ſolo *. 
And conſequently, where rent is paid in kind, he 
can force payment by a rei vindicatio againſt eve- 


ry one ho meddles with the crop, not excepting 
a purchaſer for a valuable conſideration. The te- 
nant, it is true, has by paction right to what re- 


mains of the crop, after making good the land- 
Jord's rent; but till that be done, he has not 


right to a ſingle ſheaf. This rei vindicatio, found- 
ed evidently on the landlord being proprietor of 
the corn, is erroneoufly conſidered as a e 


upon the effects of his tenant. 


The crop being the landlord's property, and 


continuing to be his property till he draw his 
rent out of it, it is evident, that he is not intitled 


to draw the rent of one crop out of any other 


crop. To obtain preference for the rent of any 
crop upon any ſubſequent crop, the landlord 


mult do diligence ; and he will not be Feen 


* See Hiſtorical Law: tracts, trad 4. 
1 before 
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before any other creditor, but according to his 
diigenee. - e . {TICS 
Plenty of money has mnthadderd money-rent ; = 
which implies a transference of the crop from the 
landlord to his tenant. A landlord whoſe rent is 


the product: on the contrary, the product muſt 
be at the diſpoſal of the tenant, in order to raiſe. 
money for paying the rent. And therefore, the 
fecurity which the landlord has for his money- 


rent, cannot be other than a hypothec in a pro- 


per ſenſe. If it be demanded, upon what authori- 
ty is this hypothec founded, I anſwer, upon con- 
ſuetude. And it is not difficult to explain what 
gave a beginning to the. conſuetude. Our fore- 
fathers, far from being ſharp-ſighted in law-diſ- 
tinctions, did not advert to the conſequences of 
converting corn-rent into money. A real action, 
at the inſtance of the landlord againſt a purchaſer 
of the crop, was familiar in the caſe of corn- rent; 
and the ſame action was blindly ſuſtained for ſup- 
porting the claim of money- rent, though the crop 
was no longer the landlord's property. It is far 
however from my intention to condemn this hy- 


pothec, though introduced by a blunder. It is 


expedient and proper, that ſecurity ſhould be 


provided to the landlord upon the product of | 


his own land, tor n his money. rent effec- 
tual. 


While rents were payable in kind, there could 
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be no > occaſion for hypothecating the cattle of a 
corn · farm. But when money came to be ſtipu- 
lated for rent inſtead” of corn, it was natural to 
ſecure the payment by a rener on the cattle 


a8 well as on the corn. 


Cattle paſturing on a farm are not more con- 


2 nected with the rent of one year, than with that 
of another; and for that reaſon they remain ſuc- 


ceſſively hypothecated for the rent of every year. 


But though the hypothec on corn, with reſpect 
to money-rent, be preciſcly of the ſame nature 


with that on cattle, yet it is ſuſtained for the rent 


only of that preciſe year of which it is the pro- 
duct. It was fo originally when rent was pay- 
able in kind ; -and our forefathers have inadvert- 
ently apply'd the ſame rule to the hypothec of 


corn for money-rent, though in its nature very 
different. After-the rent for crop 1759 becomes 


due, there happen to be in the yard ſome corns 


of the preceding crop : the landlord cannot claim 
theſe as hypethecated for the rent 1759. This 
rule proves extremely inconvenient both in fore- 
hand rent, and in rent payable long after ſepara- 
tion of the crop from the ground. In the for- 


mer, it is of little or no uſe to the landlord ; and 
im the latter, it is oppreſſive to the tenant; and 


ſometimes highly oppreſſive. The firſt example | 


I ſhall give is, where the tenant entering at Mar- 
tinmas 1758, pays at his entry a year's rent for 


his expected a of * 1759. Fury 
3 year's 


a. Q 


2 
wo 
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year” s rent being thus payable a complete year 


beforchand, the landlord canriot uſe his hypo- 
thec for a year after his rent becomes due. This 
however is but a trifling inconvenience, compa- 
red with what the tenant ſuffers where the terms 


of payment are late. The example I ſhall give is 
common. A tenant enters to a corn- farm at 


Whitſunday 17 58; and for the crop 1759 He pays 


the rent at Candlemas and Lammas 1760. If 


the crop 1759 be hypothecated for that rent only, 


it follows, that at Candlemas 1760; the tenant 
muſt have as much of the crop on hand as to ſa- 


lisfy a year” s rent; and as much even at Lam- 


mas as to fatisfy half a year's rent. A hardſhip - 


more intolerable cannot well be figured : : it is by 


the ſale of corn that the tenant procures money 
for paying his rent; and yet the hypothec ſo in- 


terpreted, inſtead of promoting payment, is the 


very thing that retards it. Conſider the thing 1 in 


a different view. Late terms of payment are in- 
tended to favour the renant, that he may have 


| full time to procure money for paying his rent; 


and yet, according to the effect given to the hy- 


: pothec, he gets not a moment's delay; or, which 
comes to the ſame, he has no benefit by the de- 


lay. 


1 would not however be underſtood to plead 
for a hypothec on corn, equally ne with 


that on cattle. After the year's rent becomes 
due, the landlord has three months for making 
5 5 the 
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the bypothee upon. the cattle efe&ual * ; and af- 
ter that year's rent is ſatisfied, the 4 pom up- 


on the cattle commences for the next year's rent. 


Nor is there any inconvenience in theſe ſucceſſive 
hypothecs ; becauſe the ſame horſes, horned 


| cattle, and even ſheep, continue upon the land 


for years. A corn-crop is in a very different 
condition. It ſuffers by keeping ; and, reſerving 
what is ſufficient for maintaining the family, the 
only uſe of the remainder is to convert it into 


money for paying the rent. And yet, to hypo- 
thecate the ſame corn ſucceſſively for the rent of 
different years, would be pernicious equally to 
the landlord and to his tenant, by preventing the 


latter from paying any rent. Nor 1s a ſecurity 


ſo heteroclete neceſſary in any degree. Crops of 


corn are renewed every year; and vith reſpect 


to any ſingle crop, it is ſufficient that it be hypo- : 


thecated for the rent of a ſingle year; a new 
crop will ſucceed, to be A ſecurity for the next 


year's rent. And if corn is to be hypothecated 


tor a ſingle year” s rent only, it ought to be the 


| half-year's rent that is current when the corns are 
reaped, and the half- year's rent immediately pre- 


ceding. By that plan, the hypothec is as little 
oppreſſive as poſſible to the tenant ; and no leſs 
beneficial to the landlord, than if any obey year 8 
rent were ſecured by it. 


i 3 1726 r Richardſon. 


The : 
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The hypothec under conſideration, whether 
affecting corn or cattle, is, in its nature, fo ſin- 
gular, as to create a doubt, whether ſuch a legal 
conception of it can be. formed, as to account 
for all its avowed conſequences. It is admitted, 
that a hypothec upon the cattle, bars not the te- 

nant from aliening any particular horſe, ox, or 
ſheep, or even quantities of them ; provided ſuf- 
ficiency be left for the hypothec. It follows clear- 
ly, that no individual is hypothecated ; and yet, 
upon that ſuppoſition, it is difficult to conceive 
that the whole flock or herd can he hypothecated. 
To avoid that difficulty, one is led to think, that 

there is no hypothec here in a proper ſenſe; but 


only a preference given to the landlord vakre the 
tenant's other creditors, not as having any real 


right, but upon equitable conſiderations ; a pre- 
ference inter chirographarios, as termed in the 
Roman law. But in avoiding Scylla, we are 
driven upon Charibdis. If the hypothec be re- 
duced to a preference inter chiroor apharios, it 
cannot affe& bona fide purchaſers for a valuable 
conſideration ; which however it does by eſta- 

bliſhed practice. In ſhort, this hypothec ſcems 
not eaſily reducible to juſt principles. 
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4 KT. I 


e directun er wa 


\HE . 8 ie to the land is, in its 


nature, unlimited, extending over the whole. 


The vaſſal's right, on the contrary, is in its na- 
ture limited, being in effect a burden on the ſu- 
periority. Accordingly, when the vaſſal's right 


is by any means annihilated, the ſuperior's pro- 


perty, like air formerly compreſſed, expands it- 


ſelf over the whole, and becomes unlimited, 


preciſely as before the vaſſal's right exiſted. The 


vaſſal's right, on the contrary, being originally 
| limited, would not turn more extenſive. by ex- 


tinction of the ſuperior! $ property, if ſuch a thing 
could be. 


From this definition, the following conſequen- 


ces are derived. Firſt, A reſignation ad rema- 


nentiam, or even a ſimple renunciation, is ſuffi- 


cient to extinguiſh the vaſſal's s right, and to ren- 


der the ſuperiority unlimited as originally; be- 
cauſe a ſimple renunciation is ſufficient to extin- 


guiſh a real burden, though not to convey it. 
But a renunciation by the ſuperior in favour of 


the vaſſal, avails nothing: becauſe property cannot 
be extinguiſhed like a real burden ; nor can one 


diveſt 


? 
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diveſt himſelf of his property, otherwiſe than by 
conveying it to another. 
Second, A diſcharge to the vaſſal of the fottire 
caſualties of ſuperiority, though good againſt the 
granter, has no effect againſt a purchaſer of the 
ſuperiority. The reaſon is, that theſe caſualties, 
being inherent in the ſuperiority, cannot be ſepa- 
rated from 1 it. They are in reality ſo many effects 
of the original property reſerved to the ſuperior 2 - 
feu- duties, for example, liferent-elcheat, ward, i 
nonentry. : 
This affords a ſatisfactory reason, why EPS 
of ſuperiority are not Joſt by negative preſcription. 
Being inherent in the property, they muſt ſubſiſt 
3 with it. And as property is not loſt by negative 


preſeription, neither can theſe caſualties be loſt, 
, except as to Arrears, 
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grant of land was limited to the vaſſal, and to the 
heirs named in the grant. When theſe were ex· 
hauſted, the land returned to the ſuperior. . 


| however of that ſyſtem continued in practice, be- 
cauſe no other forms were known for conveying 
the property of land. And hence a blanch hold- 


minally a vaſſal, is abſolute proprietor ; and in 


| where: the nominal vaſſal leaves no heirs, the 
ſubject returns not to the ſuperior, but yo to 
the King, as ultimus heres. 


not inſtantaneous, there muſt have been a pe- 
riod, when ſome lands were governed by the Feu- 


A * r. Ml 
Clauſe of Return. 
\HE nature and import of a clauſe of return, 


ſeem not to be clearly apprehended. 
During the vigour of the Feudal law, every 


The feudal ſyſtem was undermined by degrees, 
and land was reſtored to commerce. The forms 


ing, which has no relation to the feudal ſyſtem, 
but form merely. The purchaſer, though no- 


that quality tranſmits the land to his heirs of line, 
falling the heirs named in the grant. And even 


As this alteration in the feudal ſyſtem was 


dal law, and others by common law, excepting 
always 


— 
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always the form of the title- deeds. The former 


were diſtinguiſhed by the name of feuda vetera, 


the latter by that of feuda nova. 

During that period, where a proper feudal 
grant was intended, confining the grant to the 
heirs named in the inveſtiture, a proper clauſe 
to that effect became neceflary ; otherwiſe it 
muſt have been uncertain whether a feudum ve- 
tus or novum was intended. The clauſe was 
termed a Clauſe of Return, bearing, that when 
the heirs of the inveſtiture were exhauſted, the 


land ſhould return to the ſuperior. And dente 


it came to be underſtood, that a grant with- 


| out that clauſe was Intended to be a Jeudum no- 


vum. 
This clauſe is imitated in deeds that have no 
relation to the feudal holding; ſignifying the 
granter's intention, that the ſucceſſion ſhall not 
be altered to his prejudice, but that the ſubject 
{hall return to him when the heirs named are ex- 
hauſted. Our judges accordingly give that ſenſe 
to the clauſe, in the following caſe. A bond for 
borrowed money was taken by the lender to her- 


ſelf in liferent, and to her ſon in fee, with the 


following proviſion, “ That if her ſon die with- 


out heirs of his body, the ſum ſhall return to 


“her, and her hcirs.” This clauſe was found to 


imply, that the fon could not alien gratuitouſly ; 


Falconer, roth February 1685, . of Edin- 


burgh contra Mortimer. 


In 
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In the deciſions of the court of ſeſſi ion, differ. 


ent effects are given to theſe clauſes of return 


contained in bonds. Sometimes, they are held 


= equivalent to a clauſe of return in a feudal hold- 
Ing, barring both extraneous heirs and gratui- 


tous aſſignees. Sometimes, they are held to be 


No better than a ſimple deſtination of ſucceſſion, 


As queſtions of will are influenced frequently e- 


ven by minute circumſtances, it is not ſurpriſing 
to find little uniformity in the deciſions of the 
court with relation to claufes of return. The 
neareſt approach to uniformity that occurs, 1s to 
diſtinguiſh a clauſe of return that a man pro- 


vides in his own favour, from a clauſe of return 


in favour of another. . It is rational to give the 


moſt liberal interpretation to the former, and the 


moſt limited interpretation to the latter. A clauſe 


accordingly of the former ſort, will bar both ex- 


traneous heirs, and gratuitous afſignees, A clauſe 


of the latter ſort will be conſtructed a ſimple de- 


ſtination of ſucceſſion. 


I proceed to examples. In the caſe aboye quo- 
ted, College of Edinburgh contra Mortimer, 


the borrower was indeed the granter of the 
bond; but the deſtination of ſucceſſion and clauſe 


of return were the operation of the creditor, 


with which the debtor had · no concern. And as 


the clauſe of return was in favour of the credi- 
tor, the court gave it the moſt liberal meaning. 
The following caſes are of the fame nature. Part 


1 of 
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of the family-eſtate of Douglas being granted « to 


the heir of a ſecond marriage, and the heirs 


« of his body; which failing, to return to the : 
« right heir of the family of Douglas,” it was 
judged, That this eſtate could not be gratuitouſ- 
ly aliened in prejudice of the family of Douglas *. 
A man granted bonds of proviſion © to his two 

« daughters, and to the heirs of their bodies; 
« whom failing, to return to the. granter.““ The 5 


clauſe of return here was ſuſtained as a prohibi- 


tion to alien gratuitouſly f. In a bond of provi- 

ſion, there being a clauſe, that if the obligee 
died unmarried, the ſum ſhould return to the 
granter 3 and ſhe having died unmarried after aſ- 
ſigning the bond gratuitouſly, the aſſignment was 
reduced . But 1 in a ſettlement of a family-eſtate 
to a long train of heirs, a clauſe of return, fail- 
ing theſe heirs, to the granter, and his other 
heirs, is underſtood to have no other meaning, but 
the adding one link more to the chain of heirs; 


and therefore will not bar a gratuitous alienation: 


witneſs the following caſe. A man ſettled his e- 
{tate on his ſon and heir, and the heirs-male of 
nis body; whom failing, to return to himſelf. 


* 18th February 17 17, Duke of Douglas contra Lock 


Ry hart of Lee. 


F Stair, Fountainhall, 3100 January 1679, Drummond | 
contra Drummond. 


4 Home, December 1683, Scot contra Scot. 


gy This 
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This was conſtructed to be a ſimple deſtination, 
alterable by any of the ſubſtitutes *. 

Next, as to a clauſe of return in favour of a 
third party. This is held to be only a ſimple de- 
ſtination, alterable at pleaſure. Thus, in a bond 
of borrowed money, it being provided, © That 
if the creditor died without heirs of his body, 
ce the ſum ſhould return to the debtor,” it was 
found, that the creditor might diſpoſe of the mo- 
ney without reſtraint . A man having granted 
bond to his ſiſter for a valuable conſideration, 
with the following proviſion, ce That if ſhe died 
12 *-unimarried, the fum ſhould return to the grant- 
ce er,” and ſhe having died unmarried, after af- 
ſigning the bond gratuitouſſy, the debtor was de- 

creed to pay the ſum to the aſſignee 1. 


* Home, 26th 1 1126, Marquis of - pala 
contra Earl of Dundonald, 


I Stair, Fountainhall, 18th November ; 168 © Mina. 
contra Murray. 


j Home, February 1683 Lowrie contra Borchwick 


ART. 
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A R 7. XII. 
Farſonage and vicarage teind. 


Here theſe belong to the ſame titular, the 


valuation is the fifth part of the rent; 


and where a ſilxer- duty is paid for vicarage, the 
whole fifth is reckoned parſonage, deducting 


only the filver-duty. But where the titularities 
are different, the parſonage-teind is but the fifth 
of the rent payable for the corn- crop. Theſe 


rules ſeem not confiſtent with each other. How- 


ever the vicarage be computed, the value of the 


parſonage-teind can never juſtly exceed the fifth of 
the rent payable for the corn crop. Nor is this 


the only puzzling circumſtance. Suppoſe both 5 
parſonage and vicarage teind to belong to the 
fame titular; his aliening the vicarage-teind, can- 


not alter the value of the parſonage- teind; and 
yet the heritor gains by this alienation; for now 


he is allowed to value his parſonage-teind at no 


more than a fifth of the rent payable for the corn- 
crop. Suppoſe next, the titularities being o- 
riginally different, the titular of the parſonage- 


teind acquires right to the vicarage. Why 


ſhould this oblige the heritor to purchaſe the 


parſonage - teind at a higher rate than when 
the titularities were different? The fifth of 
the rent payable for the corn-crop, ought in every 


cale to be held the value of the parſonage-teind. 
L 2 „ AB E- 
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A R T. My. 


Active and paſlive repreſentation of the 


heir. 


[T is agrecable to the erſacipies of jultice, that 
a man's effects, after his death, ſhould go to 


his children: who, on the other hand, ought to 


pay his debts to the extent of the effects. And 


pet, by adopting a fiction of the Roman law, That 


the heir is eadem perſona cum difuncto, we have 


unwarily deviated far from juſtice, particularly in 


ſubjecting the heir univerſally to the predeceſſor's 


debts, without the leaſt regard to the extent of 
the ſucceſſion; which continues to be our law to 


this day, unleſs the heir enter cum bene ficio in- 
ventarii, This ſubject is diſcuſſed at large in 
Hiſtorical Law-Tracts, tract 13. 

Laying regard to juſtice aſide, identity of per- 
ſon may have a colour in ſubjects of property, 


and in obligations that can be performed by one 
perſon or another indifferently. But as the heir is 
in reality a diferent perſon from his predeceſſor, 


there are certain things purely perſonal that he 
cannot ſucceed to, and other things equally per- 
ſonal that he cannot be liable to perform. An 
attempt to regulate ſuch matters by perſonal iden- 
tity, would not only be unjuſt, but abſurd. 

Theſe 


FF 
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Theſe I propoſe to handle in the preſent Article. 

I begin with the firſt ; which 1 is, to examine how | 

far the active -optblencation of an heir extends. 
Grotius lays down the following rule, © Heres 


« perſonam defunQi refert, non in meritis quæ 


« ſunt mere perſonalia, ſed in bonis &.“ This 


rule is obſcure ; but it may be cleared as follows. 
Every thing that can be transferred from one to 


another, is ſaid to be in bonis ; and to fuch the 
heir ſucceeds. But there are certain things which 


cannot be transferred from one to another, and 
are extinguiſhed with the perſon who has them : 
theſe are purely perſonal, and are not capable of 
ſucceſſion. A man's knowledge, his ſtrength, 


and his qualities in general, are buried in the 


grave with him. Reparation is due to the man 
only who 1s injured : not to his heir. And even 
where money is the only reparation that can be 
made, termed afſythment, the claim, being due 
in ſolatium to the perſon injured, deſcends not 
to the heir ; unleſs a decree have been obtained for 
it by the man himſelf ; for by that decree, it is con- 
verted into a proper debt. But where the prede- 


ceſſor is intitled to damages againſt a perſon who 


has burnt his houſe, or killed his horſe, the claim ; 


being founded on property, deſcends to the heir, 


as the ſubje& would have done had it not been 


5 deſtroyed. And where his predeceſſor has been 


* De; jure belli et pacis, lib. 2. cap. 29. 919. 
wounded, 
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wounded, he is intitled to ſue for the expence laid 
out on the cure; becauſe fo far the ſubject to 
which he ſucceeds is diminiſhed. 


A title of honour cannot be claſſed under bona 


or elfects; and yet, it is not an objeCtion to the 


foregoing doctrine, that the heir ſucceeds to the 


peerage of his predeceſſor. A peerage is a right 
purely perſonal, and dies with the perſon who 


bears it. The heir aſſumes it in his own right, 


being intitled by the patent, not as repreſenting 
his predeceſſor. It is accordingly eſtabliſhed, 
that the bearing a title of honour belonging to a 


family, is not a paſſive title ſubjecting the heir to 
the debts of his predeceſſor . 


All ſubjects, moveable and immoveable, de- 


ſcend to repreſentatives. In no civilized country 
are ſubjects left in medio without an owner 3 and 


the heir is the perſon who naturally ſucceeds to 
what is left by his predeceſſor. But there are 


eertain powers and faculties reſpecting ſubjects of 


inheritance, ſome of which deſcend to the heir, 


ſome not; and it ſeems not an eaſy taſk to bring 


theſe under any general rule, Some faculties are 
created by law upon conſiderations purely perſo- 


nal. For the peace of families, and to prevent a 
married couple from robbing one another by un- 


due influence, the law has beſtowed both on huſ- 
band and wife, a power of revoking donations 
* Harcarſe (Airs), 2d February 1682, Bowar contra 


Earl Meriſchal. 
made. 
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made by the one to the other. But as the mo- 
tive here is purely perſonal, the power of revoca- 


tion deſcends not to the heir. The ac 1669, re- 
quiring conſignation in caſe of ſuſpending a mini- 


ſter's ſtipend, is a privilege perſonal to the mini- 


ſter; nor is there any reafon for ——— it to 


his executors. 
With reſpect to faculties creed by wil, though = 
heirs are excluded at common law if not provi- 
ded for in the deed, vet in equity the heir ſuc- 
ceeds where juſtice or utility interpoſes in his be- 
half. A power of demanding back land aliened, 
termed a reverſion, will not deſcend to heirs, if 
not named in the deed ; for a perpetual reverſion 
18 a burden upon property too ſevere to be preſu- 
med, where heirs are not mentioned. But ſup- 
poſe, that a diſponer ſtipulates to himſelf a re- 
verſion during a limited time, ten years for ex- 
ample, and dies during that period; will his 


| heir be privileged to redeem within the ten 


years? At common law he is not privileged. 
But equity ſuggeſts the following diſtinction : 

Where the diſpoſition is gratuitous, it will be pre- 
fumed the will of parties, that the land may be 
redeemed at any time within ten years by the 


 Giſponer, and failing him, by his heir : but there 


is not the ſame preſumption where the land is 
diſponed for a full price. | 
Whether obligations created by will go to re- 
preſentatives where not named in the deed, muſt 
be 
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be ruled by equity. An obligation for a valuable 


conſideration, goes to repreſentatives, unleſs they 
be expreſsly excluded: a gratuitous obligation 
goes not to repreſentatives, unleſs they be ex- 
preſsly included *. ; 

Next as to paſſive repreſentation. There are 
obligations, purely perſonal, that the heir is not 


bound to fulfil, as there are rights, purely per- 


ſonal, that deſcend not to him. No obligation 
that requires art or talents to fulfil, burdens the 
heir. My predeceſſor became bound to draw a 
picture for a man, to build a houſe for him, or to 


ferve him as a ſoldier : : I am not bound. 


' Puniſhment is purely perſonal ; for to inflict it 


upon any but the guilty, would not anſwer its 


end. Theref&re if my predeceſſor have commit- 
ted a crime, I am not bound to ſubmit to the pu- 


' niſhment. An heir is not liable even for a pecu- 


niary penalty ; unleſs it have been converted by 


a decree into an ordinary debt. The penal paſ- 
five title accordingly of vicious intromiſſion, is 


not extended againſt heirs beyond the value of 
the ſubjects unlawfully taken away T. In the 
Roman law, litiſconteſtation with the predeceſſor, 


ſubjects the heir to every penal action. The rea- 
5 kon is, that litiſconteſtation was originally a con- 


* Principles of Kavity, book 3. ch. 3. 


+ Dirleton, 14th July 1666, Cranſton contra Wilki- 
ſon ; Dirleton, 14th December W Wallace contra 


Murray. 
1 3 = trad 
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the btigants bound their beim, 
ſelves * ; and the heir was bound 


tract, in which 
as well as t} 


by his predeceſſor's contract, not for his delict. 
This rule was preſerved alive among the Romans, 

| by force of cuſtom, after juriſdiction was eſta- 
bliſhed upon authority of law, and litiſconteſta - 
tion ceaſed to be a contract; which is one ex- 


ample among many, of effects being ſupported in 
practice, after their cauſes are gone. But how- 
ever excuſable an error may be that is ſanctified 


by long cuſtom, our lawyers cannot be excuſed _ 
for adopting the foregoing rule from the Roman 


law; ſeeing that litiſconteſtation never was held 


* wich us to be a contract f. And if the heir be 
bound to ſuſtain a penal action litiſconteſtated 
with his predeceſſor, he is made liable for his 
predeceſſor's delict; which cannot be juſtified, 


as puniſhment is ſtrictly perſonal. Strange ! that 


this ſhould have been overlooked by our writers 
on law; who, all of them, without a ſingle excep- 


tion, adhere to the Roman rule. And no leſs 
ſtrange, that it ſhould be overlooked by our 


judges, who currently ſubject the heir to every 


penal action that has been litiſconteſtated with 
the predeceſſor. Thus, an extracted act of li- 
tiſconteſtation, and a proof of vicious intromiſ- 


ſion taken againſt the intromitter himſelf, were 


found ſufficient to make his repreſentatives liable 


* Hiſtorical Law, tracts, tract 9. 
t See the ſame tract. 


* 


5 1 
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in ſolidum *; though to ſubject them beyond 


the value of the ſubje& intermeddled with, was 
obviouſly to puniſh them for their predeceſſor 8 
delict. It deſerves, at the ſame time, to be ob- 
ſerved, how prone men are to revolt againſt e- 


ſtabliſned rules that are not founded on juſt prin- 
ciples. Our judges are always diſpoſed to lay 
hold of any pretext, for evading the injuſtice of 


the rule under conſideration. Thus, a proceſs 


on the paſſive title of vicious intromiſſion being 


inſiſted on againſt the intromitter, who deceaſed 
after an act of litiſconteſtation was pronounced by 
the Ordinary, the court refuſed to transfer the 
ſame againſt his heir ; partly becauſe the a& was 


not extracted, and partly becauſe, after the inter- 
locutor, the purſuer was obliged to amend his li- 


bel, by changing one Chriſtian name for another +. 
A rule is laid down above, concerning what 


obligations go to heirs, when they are not men- 


tioned in the deed. What obligations go againſt 
heirs, is a queſtion to which the fame rule is ap- 


plicable. A gratuitous obligation will not ſubject 
the heir, unleſs he be ſubjected in the deed. 


Thus, a bond of penſion granted to an advocate, 


was judged to die with the granter, ſeeing no 


* DzIrymple, 5th June 1717, Forbes of Thornton 
contra Forbes of Tolquhoun. 


+ Forbes, 7.; Fountainhall, Sch February 1712, 3 


contra Earl of Bute. | | 5 : 


mention 
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mention was made of his heirs *. The contrary 


holds in obligations for a valuable conſideration : 
the heir is liable, unleſs it be declared that he 


ſhall not be liable. Thus, a bond for borrowed 
money burdens the heir, though he be not men- 


| tioned in the bond. It is preſumed, that he was 
omitted by overſight ; and 1 ſupplies the > 
miſſion, IE 


* Fountainhall, 25th Jamiary 1693, Mackenzie « con- , 
tra a Marquis of Montroſe. 


. 
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ART. XV. 
Special and general ſervice. 


O transfer property inter vivos, delivery is 
1 neceſſary as well as conſent. But to tranf- 
fer it from the dead to the living, delivery is not 
neceſſary : nor can it be; for after the proprie- 
tor's death, there exiſts no perſon who can make 
delivery. Will alone is ſufficient ; and were it 
not ſufficient, property could not be transferred 
from the dead to the living. Thus, the ef. 
fects of the predeceſſor are, upon his death, tranſ- 
ferred h facto to his heir; which is ſignified in 
the law of France and of England by the expreſ- 
ſion, Mortuns al ſit UVIUuM. 
But this rule cannot hold where the heir is ſub- 
- jected to debts or burdens ; for it would be in- 
confiſtent with juſtice, that a man, free and in- 
dependent by nature, ſhould be ſubjected to any 
obligation, or to any burden, without his own con- 
ſent. In the Roman law, where the heir is held 
to be eadem fperfona cum defuncto in burdens as 
well as benefits, the heritage was not transferred 
to him /ola ſuperviventia, but needed an ante- 
cedent conſent. The confent indeed required no 
ſolemnity: the apprehending poſſeſſion of the 
predeceflor's effects, termed geſtio pro herede, 
was 


th _W 
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was held a ſufficient Jeckiration of conſent. In 


France and in England there are no remain- 
ing traces of the Feudal law. The heir, by 
taking poſſeſſion, does not ſubje& himſelf perſo- 


"nally to the debts or deeds of his predeceflor : 
no more is incumbent on him, but to abandon 
his predeceſſor's eſtate to the creditors; and 


therefore, in the countries mentioned, Mortuus 


ſafit vivum is the rule even in land-property. 


In Scotland, this rule -obtains not in the fac- 


ceſſion even of moveables. As every ſpecies of 


ſucceſſion with us ſubjects the heir to his ance- 
ſtor's debts, aditio hereditatis is requiſite, as a- 
mong the Romans, to teſtify the heir's conſent 
to be liable. But the rule obtains here in every 
caſe where property is transferred without any 


debt or burden. Thus, the legacy of a corpus 


transfers the property to the legatce, the moment 
of the teſtator's death *. 

There are two ſubſtantial reaſons, that prevent 
the rule from taking place with us in feudal pro- 
perty. The firſt coincides with that above men- 


| tioned : an heir who ſucceeds to a land- eſtate 


is liable to his ſuperior in certain duties, and is, 


over and above, liable for the debts of his pre- 
deceſſor; neither of which burdens can be juſt= 
ly impoſed on him without his conſent. The o- 
ther reaſon is, that ſuppoſing the heir willing to 
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undergo every burden, yet ſuch is the nature of 
ſeudal property in Scotland, as not to be transfer- 
able from the dead to the living, more than in- 
ter vivos, without delivery: a ſeifin is equally 
neceſſary 1 in both. In England the rule Mortuus 
faſit vivum obtains in the ſucceſſion of land as 
well as of moveables; beeauſe both paſs from 
the dead to the living without delivery, Hence 
it was an eaſy ſtep in that kingdom to authoriſe 
the conveyance of land by teſtament, as move- 
ables always had done. But as to land in Scot- 
land a teſtament can avail nothing; becauſe it 
neither expreſſes nor implies an obligation on the 
Heir to make the defunct's will effectual: nor is 
it any ground for an adjudication in implement. 
Inſtead of a teſtament, a diſpoſition is neceſſary, 
with procuratory or precept ; or at leaſt an obli- 
gation to grant a diſpoſition, which may be made 
effectual by an adjudication in implement. Were 
a teſtamentary deed held ſufficient in this country 
to transfer land, it would be neceſſary to new- 
mould our records, by rendering ſuch deeds of 
no effect unleſs recorded. 

Theſe particulars premiſed, we accord to the 
nature and uſe of the ſpecial and general ſervi- 
ces, beginning with the former. It is obſerved 
above, that the heir in a feudal holding, acquires 
the property by a grant from the ſuperior, term- 
ed renovatio feud:. The ſovereign here acts 

5 differently 
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differently from a ſubjeQ- ſuperior. The latter 4 


ſuppoſed to be acquainted with the condition of 


his vaſſals: and upon application of the heir, he 
iſſues a precept for infefting the heir, or, in other 
words, for entering him into poſſeſſion. No 
proof is neceſſary to verify the heir's claim, be- 
cauſe the facts are known to the ſuperior ; and 
the precept accordingly is introduced with the 
following preamble, Puja mihi clare conſtat. 
In order to receive a renovation of the feu from 
the ſovereign, greater ceremony is neceſary. 
The King is not ſuppoſed to be acquainted with 
every one of his numerous vaſſals; and therefore 
it is made a general rule, That the perſon who 
claims as heir, mult verify the facts that are ne- 
ceflary to ſupport his claim; which is done in the 
following manner. A brieve is iſſued from the 
chancery to the ſheriff of the ſhire where the land 
lies, requiring him to try, by an inqueſt, the 
facts ſpecified in the brieve. If the facts be ve- 
rified, the ſheriff of old gave infeftment to the 
claimant ; and the verdict of the inqueſt remain- 
ed in the ſheriff's court, or was neglected as no 
longer of uſe. This form was altered by James I. 
in conformity to the practice of Tens. The 
brieve, with a minute of the cBurt's proceedings 

and verdict of the inqueſt, are retur: ned to the 
chancery” ; and the claim being thus legally ſup- 
ported, a precept iJues out of chancery to the 
ſheriff, ordering him to infeft the claimant. "The 


verdict 
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verdict of the inqueſt | IS termed 2 ſervice, which, 
in England, expreſſes what is done in 650 


to a writ. And with us afterward it was called a 


ſpecial ſervice, in oppoſition to a general ſervice 


when that writ was introduced. The proceſs in 


the ſheriff's court, after tlie practice was intro- 


duced of returning it to the chancery, obtained 


from that circumſtance the name of retornatus, 


or retour. 
One can be at no loſs, aiter this deduction, 


0 comprehend the meaning and purpole of a 


ſpecial ſervice. The inqueſt are the witneſſes 
called to give evidence of the neceſſary facts ; 
the verdi& is the evidence they give; and the 
whole proceedings are returned ta the chancery, 


as an anſwer to the queſtions of fact put in behalf 
of the crown. 


To explain a general ſervice, a wider compals 
is requiſite. In Scotland of old, the heir was 


Ps not liable perſonally for the debts of his anceſtor ; 
nor is he even at preſent liable in England. 


Therefore, as to rent-charges, bonds ſecluding 
executors, and other heritable ſubjects, that may 
be termed allodial becauſe not held of a ſupe- 


_ rior, theſe in Scotland, as in England, were 72 


fo facto transferred to the heir of blood, upon 


-+ as death of his anceſtor. Heirs with us were 


put on a different footing, by adopting identity 


of perſon from the Roman law. The heir, be- 
ing by that fiction * perſonally to the 


1 | ET daebts 
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debts of his anceſtor, muſt conſequently bare an 


option to claim the ſucceſſion, or to abandon 1 * 


as it ſuits his intereſt. And hence an aditio he- 


reditatis, as among the Romans, without which 
the heir has no right to his anceſtor's effects. 
If he uſe this form, he becomes eadem perſona 
cum defuncto with reſpe& to burdens as well as 
benefits : if he abſtain from uſing it, he is un- 
derſtood to abandon the ſucceſſion, and to have 
no concern either with burdens or benefits. The 
form is ſimple, adapted to the nature of the 
tranſaction. The laying hold of any allodial ſub- 
ject, is held an aditio hereditatis, or geſtio pro 
herede ; which, on the one hand, completes the 
heir's right to all ſubjects of the kind, and, on 


the other, makes him liable to all the debts of 


his anceſtor. Thus, the taking poſſeſſion of the 
heirſhip-moveables, makes the heir eadem perſo-. 
na cum defundo ; and the fame poſſeſſion is the 


only active title that is neceſſary. In that reſpe&, 
the heir reſembles the next of kin after the 


act 1690: a ſervice is not requiſite to complete ö 


the heir's right to heirſhip-moveables; and a 
confirmation is not requiſite to complete the 
right of the next of kin to other moveables: 


neither of them has right /ola ſuperviventia; 
and the taking poſſeſſion is the aditio hereditatis 
in both. A valuable manuſcript of great antiqui- 


ty, is bequeathed to a family; will it not be con- 


N ſidered 
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fidered as an heirſhip-moveable, to paſs from the 
anceſtor to the heir without a ſervice ? | 

| There is a ſtronger analogy between heirſhip. 
moveables and heritable bonds or heritable 
diſpoſitions, than is commonly thought. Conſi- 
dering an heritable bond as a jus incorporale, 
there is no analogy. But conſidering it as a ma- 
nuſcript, why may it not be transferred from the 
dead to the living, like any other heirſhip-move- 
able? A general ſervice is not neceſſary to 
tranſmit heirſhip-moveables : an heritable bond, 
or other deed affecting land, conſidered as a cor- 
pus, is an heirſhip-moveable. For what purpoſe 
then was a general ſervice introduced? Our au- 
thors are filent upon that head and we muſt 
grope our way in the dark. The general ſervice 
is of no great antiquity : it followed the ſpecial 
ſervice at a great diſtance of time; and is an 
aukward imitation of it. Eyery circumſtance 
proves, that it muſt have been introduced by ig- 
norant practitioners, without authority of the le- 
giſlature, and probably without direction of the 
ſovereign court. In the firſt place, there is no 
brieve in the chancery for a general ſervice. 
This defect could not regularly be ſupplied but 
by a ſtatute. But preciſion was little minded ; 
and it was thought, that the brieve for a ſpecial 
ſervice might anſwer the purpoſe, though the 
whole clauſes in that brieve concern land in which 
the predeceſſor died infeft, and theſe only. In 


the 


ble 
nſi- 
tle, 


the 
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the next place, the verdict is no leſs irregular n 


than the brieve: One queſtion excepted, vi. 


Whether did the predeceſſor die at the faith and 


peace of our Sovereign Lord, the verdict an- 
ſwers none of the queſtions put in the brieve ; 
but anſwers one that is not put, viz. Whether 


the claimant be the heir of line? A minute * 
made of the proceedings as is done in the ſpecial - 
ſervice ; and is returned to the chancery, though 


the forereign has no concern in the matter. 


Conſidering that the general ſervice is a ſervile 


imitation of the ſpecial ſervice, we may conclude, 
with reaſonable aſſurance, that to furniſh legal e- 


vidence is the purpoſe of both. This is clear 


in a ſpecial ſervice, from its form, and from its 


contents ; and it is equally elear from the form 


and contents of a general ſervice : the tenor of a 


writ is the ſtrongeſt evidence of its purpoſe. But 
now ſuppoſing this, the queſtion is, What is the 
uſe of the general ſervice? An heir, in order to 
continue his predeceſſor's poſſeſſion of the heir- 
ſhip-moveables, has no occaſion for any proof. 
But heritable bonds are in a different condition. 
An heir may take poſſeſſion of them via facti. 
But he cannot lay his hand upon the money via 


facti he muſt apply to the debtors; who will 


be ſcrupulous about paying till they have com- 


plete evidence of his being heir. This conſidera- 


tion unfolds the purpoſe of the general ſervice. 


If in every proceſs againſt the debtors of the pre- 


N 2 ; deccfior, 
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deceſſor, it were incumbent on the purſuer to re- 
new the evidence of his being heir, the expence 


would be grievous; and the general ſervice 


was certainly invented to prevent that grievance. 
A general ſervice accordingly may be conſidered 


as a public proof, which every debtor is bound to 


regard. | 

1 obſerve an error gaining ground daily, as if 
it were the ſpecial ſervice that produces the iden- 
tity of perſon between the heir and anceſtor. A 


ſpecial ſervice has no ſuch effect; it being, as de- 
monſtrated above, a ſpecies merely of evidence. 
_ SubjeQA-ſuperiors, acquainted with the condi- 


tion of their vaſſals, have no occaſion for evi- 
dence ; and they accordingly give infeftment, by 


means of a precept of Clare conſtat, without the 
ſolemnity of a ſpecial ſervice. Nor does there 


appear any thing in law to bar the King from 


granting ſuch a precept, where the neceſſary facts 
are known to him without a proof. It is pro- 
bable, that he has often granted precepts of that 
kind to the heirs of his chief vaſſals; of which 


there 1s one illuſtrious inſtance on record. James 


VL. granted a precept of Clare conſtat in favour 
of his eldeſt ſon Prince Charles, as neareſt heir 
to his mother Queen Anne in the lordſhip of 


Dunfermline, direQing the ſheriff of Fife to give 


ſeiſin of the ſaid lordſhip to the ſaid Prince. To 


this precept the court of ſeſſion interpoſed their 


authority, zd July 1619. Nor could they do o- 
therwiſe; 
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therwiſe; for it would have been ridiculous in 
the King, to require evidence of a fact, that he 
had better acceſs to know than any other perſon. 
It is not therefore the ſpecial ſervice that transfers 
the heritage to the heir; nor is it the ſpecial ſer- 
vice that ſubjects the heir to the debts of his an- 
ceſtor. It is the infeftment that completes both 
the active and paſſive titles: it transfers the pro- 
perty of the eſtate to the heir; and conſequently 
makes him liable for the predeceſſor's debts. And 
indeed fo little weight was laid upon the ſervice 
after obtaining infeftment, that it was commonly 
left in the chancery neglected, without even ta- 
king an extract. But it was unneceſſary to lay 
more than to appeal to an eſtabliſhed point, 
which is, That if the heir, after expeding a ſpe- 
_ cial ſervice, ſtop ſhort, and neither take in- 
feftment, nor enter into poſſeſſion, he will not be 
liable for his anceſtor's 5 debts, nor have right to 
his eſtate. | 5 
Neither is it the general ſervice that completes 
the active and paſlive repreſentation, of the heir, 
with reſpect to heritable ſubjects that fall not un- 
der a ſpecial ſervice. It is obſerved above, that 
in ſuch ſubjects morturs ſaſit vivum, and that 
apprehending poſſeſſion is the circumſtance that 
completes both active and paſſive repreſentation. 
So true this is, that if, after expeding a general 
ſervice, the heir abſtain from intermeddling, he 
will be liable for none of his predeceſſor's debts. 
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That in practice the general ſervice is conſidered 


as evidence only, will appear from the following 
conſiderations. Firſt, A debtor in an heritable 
bond, if he be willing to wave a general ſervice, 
pays ſafely to the heir; and though that heir die 
without a general ſervice, the heir next in ſucceſ. 


ſion has no claim againſt the debtor ; which 
ſhews, that the heir has right /ola ſuperviven- 
tia; and that a general ſervice is only neceſſary 


to aſcertain that he is heir. That the court of 
ſeſſion will have no difficulty to ſuſtain ſuch a 
payment, there is reaſon to believe from analogy : 


a debtor in a moveable bond, is not bound to 
pay to the next of kin without a confirmation; 


but if he paſs from that formality, a diſcharge 
by the next of kin is always ſuſtained as an ex- 


tinction of the debt. 

Second, It has been long an eſtabliſned maxim, 
That a ſpecial ſervice includes a general ſervice. 
Taking a ſervice, general or ſpecial, as a title to 
the anceſtor's effects, the maxim cannot hold. 
A ſpecial ſervice, as obſervgd above, is not a 


title to land, but only a means for obtaining from 


the Sovereign a precept for infefting the heir, 
which, with ſeiſin upon it, completes his title, 


And even ſuppoſing a ſpecial ſervice to be a 
title; it is confined to land in which the predeceſ 


ſor died infeft, and reaches not any other hert- 
table ſubject. A ſpecial ſervice then, if held to 
be a title, cannot include a general ſervice. But 
holding 
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holding a ſpecial ſervice, as it truly I8, to be evi- 
dence that the claimant is heir, the reaſon of the 
maxim is obvious. A verdict finding me to be 
heir of line, intitles me to demand from the ſove- 
reign a renovation of my anceſtor's feu, provided 
to him and his heirs of line. After which, there 
is no neceſſity of a new proof, when I demand 
payment of an heritable bond that was due to 

my anceſtor. . 

Third, Where in a bond ſecluding executors, 
or containing a clauſe for infefting the creditor, 
there is a nominatim ſubſtitute, a general ſervice 
is not neceſſary. Why? becauſe where the heir 
is named, there is no occaſion for a proof, Were 
a general ſervice neceſſary for transferring heri- 
table ſubjects from the anceſtor to his heir, it 
| would be no leſs neceſſary to a nominatim ſubſti- 
tute, than to any other ſubſtitute. And I muſt 
obſerve in paſſing, that this 1s one of the caſes 
where the maxim holds in Scotland, Mortuus 
ſaſit vivim + a nominatim ſubſtitute is not ſub. 
jected to the predceeflor's debts beyond the value 
of the ſubject; and therefore the ſubject veſts in 
him ſola ſuperviventia. An aditio hereditatis 
is unneceſſary where the heir runs no hazard. 

It has indeed been doubted, whether a nomi- 
natim ſubſtitute in a ſubject where the inſtitute 
was infeft, can take without a ſpecial ſervice. 
But I can find no ground for the doubt; conſider- 
ing a, that a general ſervice is not requi- 
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ſite to a nominatim ſubſtitute in other heritable 


ſubjects. No analogy appears more intimate, 
than between a nominatim ſubſtitute in an infeft- 


ment of annualrent, and a nominatim ſubſtitute 
in an heritable bond where infeftment has not 
been taken: a proof is not neceſſary in the one 
caſe more than in the other. I venture, at the 
fame time, to conjecture the occaſion of the | 


doubt. The practice in chancery, of requiring a 


| ſpecial ſervice before iſſuing a precept for infeſt- 
ing the heir, is ſo common, that in vain would e- 
ven a nominatim ſubſtitute demand ſuch a precept 
without a previous ſervice. And it is prudent in 
the director of the chancery to adhere to eſta- 
bliſhed forms, without taking upon him to judge 
how far ſuch forms are eſſential. But the prac- 


tice of the chancery, whatever doubt it may oc- 
caſion, affords certainly no argument for the ne- 


ceſſity of a ſpecial ſervice in this caſe. At the 


ſame time, there is one noted example, mention- 


ed above, of a precept granted by the ſovereign 


without a previous ſervice. When King James, 
in favour of his ſon Prince Charles, iſſued a pre- 
cept of Clare conſtat of his being neareſt heir 


to his mother Queen Anne, it would have been 


ridiculous to have iſſued a brieve for inquiring 
into facts that could not be but well known to 
the King; and it is no leſs ridiculous to demand a- 
ny proof from a nominatim ſubſtitute, when his 
claim is legally vouched by an authentic writing. 
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1 cloſe this fubject with a cafe that «ford a 
fair opportunity of applying the principles above 
laid down. A purchaſer of land having obtained 
a diſpoſition with procuratory and precept, dies 
in poſſeſſion, but without being infeft. What is 
neceſſary to be done by the heir for completing 
his right to the land? It will be anſwered, that 
a general ſervice transfers to the heir the diſpoſi- 
tion granted to his anceſtor ; which intitles him 
to take infeftment, by uſing the procuratory or 
precept, as the anceſtor himſelf might have done. 
But is this form neceſſary in all caſes, or in the 
preſent caſe? About the heir I ſuppoſe there is 
no doubt. The heir, acknowledged by all to be 
ſo, continues his anceſtor's poſſeſſion of the land, 
as well as of the diſpoſition, and of the heirſhip- 
moveables. He levies the rents. Theſe particu- 
lars make a complete geſtio pro herede, which 

transfers to him the property of the diſpoſition, as 
well as of the heirſhip-moveables. What better 
right can a general ſervice beſtow on him? The 
diſpoſition granted to his anceſtor is a corpus, of 
which he is intitled to take poſſeſſion ; and by that 
poſſeſſion, the property of the diſpoſition is tranſ- 
ferred to him, as well as of the heirſhip-move- 
ables. What bars him then from uſing the pro- 
curatory or precept, as his predeceſſor might have 
done? He has no need of a general ſervice, be- 
cauſe he has no occaſion to prove any tact, 


But however evident this may be, it is thought, 
0 with 
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with reſpect to land held of the crown, that the 


Barons of Exchequer would not receive a reſigna- 


tion from the heir upon the anceſtor's procurato- 


ry, without a general ſervice. For here, as in a 


precept from the chancery, more weight will 
probably be laid upon practice than upon prin- 
ciple. Where the land is held of a ſubject, there 
is not the ſame difficulty. The heir of the diſpo- 


nee may uſe the procuratory of reſignation grant- 


ed to his predeceſſor ; and the ſuperior, by that 
reſignation, is impowered to grant a charter, 
which, with ſeiſin, will complete the heir's right 


to the land. But there is one way, by which the 


heir may obtain a charter from the crown with- 
out a genera! ſervice. He takes infeftment on the 


precept, and becomes vaſſal to the diſponer. The 
Barons of Exchequer ſurely in that caſe would 


make no difficulty to receive a reſignation from 
him, and to grant him a charter, 


ART, 


Art. 16, the Law of Scor LAND. 107 


Executor. 


N executor is a truſtee appointed by a te- 
| ſtator for colleQing in his moveable effects 
Aer his deceaſe, and for converting them into 
money, to be diſtributed among the parties con- 
cerned. And where a man dies inteſtate, the ex- 
ecutor is named by the commiſſary-court. # 
Where an executor receives a ſum from a debt- 
or of the deceaſed, the money muſt become his 
property, being delivered to him as a ſpecies, not. 
as a corpus ; and for this ſum, he becomes debtor 
to thoſe intereſted in the executry. But ſuppo- 
ſing an executor, after obtaining a decree againſt 
an executry-debtor, to have died without levying 
the money, will the decree fall under his own 
executry? Sir Thomas Hope * lays it down, 
that the decree deſcends not to his next of kin, 
but tranſmits to an executor ad non executa. 
Lord Stair, on the contrary , ſays, © That a te- 
© ſtament is executed when the debt is eſtabliſh- 
« ed in the perſon of the executor active, and 
of the debtor Halli ve, either by new x ſecurity, 


* Sec. 88. Minor Practice. 
+ Inſtitutes, tit, Executry, ſect. 61. 


„ gr 
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4 or by decreet.” Sir George Mackenzie deli- 
vers the ſame opinion *, in the following words. 


— 


6 If the executor have not execute the teſtament 
in his own lifetime, that is to ſay, have not 
ec obtained decreets for the goods belonging to 
ec the defunct, there will be place for a new exe- 


„ cutor for executing thelc,” who is called execu- 
<« tor ad non executa.” This in effect is hold- 


ing, that a decree-at the inftance of an executor, 
though obtained by him in quality of executor or 


truſtee, conſtitutes him creditor in place of the 


deceaſed, ſubjects him to the hazard of the debt 


qua dominis, and renders him and his repreſen- 
| tatives accountable for the fum, though the debt- 
or become inſolvent. 


This point deſerves more attention than foems 
to have been given it, by the authors laſt men- 
tioned, or by any writer ſince their time. I be- 


gin with examining the caſe of an executor teſta- 
mentary or dative, who bave no intereſt but to 
collect and diſtribute the moveable effects of the 
decealed. To prevent embezzlement, the exe- 


cutor muſt, on oath, make an inventory of theſe 


| effects, and find caution to make them forthco- 


ming: upon which he is confirmed by the com- 
miſſary; and the confirmation is his title for inter- 


meddling P. As it is the duty of this executor 
to make the moſt of the effects, he ought to diſ- 


* Inſtitutions, book 3 3. tit, 9, ſect. 16, 
Mackenzie, Inſtit. book 3, tit. 9. ſect. 15. : 
ee. pole 


Art. 16. the Law of Scoftand. 109 
poſe of them by public auction, according to : 
which he muſt account to the parties concerned; 


and for that reaſon, it is of no uſe to ſtate any 
values in the inventory. This executor, being a 


truſtee merely, ought to be ſubjected to no ha- 


zard. If a moveable happen to periſh before 
ſale by any accident, the perſons intereſted in the 

executry- fund muſt ſuffer the loſs : the executor 
cannot run the riſk of effects that belong not to 
him. For the ſame reaſon, if a debtor of the 
deceaſed become inſolvent after the executor has 
obtained a decree againſt him, the executor can- 
not be burdened with the debt, unleſs he have 
been negligent in demanding payment. Payment 
indeed made to him, extinguithes the debt, and 
renders him accountable for the ſum he has re- 
ceived. It clearly follows, that a decree againſt 
a debtor by an executor teſtamentary or dative, 


is not a complete execution of the teſtament : _ 


the debt continues to be a part of the executry- 
fund; and upon the executor's death, an execu- 
tor ad non executa muſt be appointed to levy the : 
ſum contained in the decree. In this caſe, there- 
fore, the opinion of Sir Thomas Hope is un- 
doubtedly well founded, and that of Stair and 
Mackenzie erroneous. S0 far Lord Stair is right, 
that the taking a new ſecurity inſtead of pay- 
ment, and diſcharging the original debt, is a 
complete execution of the teſtament, ſubjecting 
the executor to account for the ſum. contained in 

the 


receives. According to this plan, the effects con- 
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W 


the diſcharge. A bond of corroboration is dif- 
ferent ; for it may be a prudent act of admini- 
tration, to take ſuch a bond when * can- 
not be obtained. 5 

1 proceed to an executor- creditor. Cone 
tion is not to him a ceſſo in jure of the ſubjects 
confirmed: it affords him only a ſecurity upon 
theſe ſubjects, which intitles him to convert them 
into money for bis payment. In a poinding 

there is a juſt appretiation of the goods; and ju- 
ſtice is not wounded, when the effects are adjud- 
ged to the creditor for his payment, at the appri- 
ſed values. But as in a creditor's confirmation, 
there is no rule laid down for a juſt appretiation, 
nor for any appretiation, the law evidently in- 
' tends, that the effects ſhould be ſold by auction; 
and that the creditor ſhould account for what he 


tinue part of the executry-fund till they be ſold. 
If a moveable be deſtroyed by accident, or a 
debtor become inſolvent, the executry- fund is fo 
far diminiſhed : the creditor loſes his ſecurity ; 
but his claim continues entire, to be the founda- 
tion of a new execution, Upon the ſame plan, 
it holds equally, that a decree obtained by an ex- 
ecutor-creditor againſt a debtor of the deceaſed, 
is only an additional fecurity. He is not bound 
to accept of this decree as payment, nor to run 
the riſk of the debtor's folvency. It would be 
unjuſt to ſubject him to the riſk, when he has 
| no 
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no choice, but muſt infiſt againſt the executry- 
debtors ſuch as they are. Hence it follows, that 
if an executor- ereditor, after obtaining a decree, 
die without levying the money, there muſt be 
place for an executor ad non executa. But in 
that caſe the repreſentatives of the creditor ought 
to be preferred to the office, in order that they 
may recover payment of the debt confirmed, 
which is now ſecured to them. 

An executor qua next in kin, leads to a ſpe- 
culation of more intricacy. Among the Romans, 
there was no diſtinction of effects with reſpe& to 
ſucceſſion from the dead to the living: the near- 
eſt male relation ſucceeded to the whole. In 
Britain the predeceſſor's eſtate is ſplit into two: 
the perſon who ſucceeds to the heritable eſtate, is 
termed heir ; and the next in kin, excepting the 
heir, ſucceed to the moveable eſtate. The right 
of the heir is eſtabliſhed by a proper aditio heves ; 
| ditatis; and it is natural to think, that ſome 
form ſimilar ſhould eſtabliſh the right of the next 
in kin. In practice, however, the authority the 
next in kin have to lay hold of the moveable e- 
ſtate, is derived from the commiſſary-court : they 
are named executors by that court; and they 
take poſſeſſion of the moveables, as truſtees, not 
as heirs. Why ſhould they not be unpowered 
to apprehend poſſeſſion at ſhort hand, as the heir 
is impowered with reſpect to heirſhip-moveables, 
or with reſpect to the rents of land? The myſte- 


ry 
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Ty is explained i in the Effays on Britiſh Antiqui- 
ties *, The moveables of a perſon dying inte. 
| Nate were ſeized by the church, and diſpoſed of 
by a truſtee named by the church, termed execu- 
tor; and nothing was more common than to ap- 
ply the effects ad bias cauſas, as pretended ; a- 
bandoning even the wife and children to poverty, 
The next in kin, it is true, were, in proceſs of 
time, reſtored to their legal rights : but the form 
of their being named executors by the eccleſiaſti- 
cal court was continued; as there is nothing 
more common than to preſerve in practice, modes 
and cuſtoms, after the introductory cauſe is at an 
end. At the ſame time, the nature of their right 
tended to preſerve in vigour the form of naming 
them executors. As the fiction of the heir be- 


ing the ſame perſon with his anceſtor, was never 


introduced into the moveable ſucceſſion; the next 
in kin is not liable even for moveable debts far- 
ther than in valorem. And to prevent a tedious 
count and reckoning, about the extent of the 
moveable ſucceſſion, and of the value, cuſtom 
has eſtabliſhed an inventory, in which every par- 
ticular ſubject is entered, fimilar to what is re- 
quired in the confirmation of other executors; 
and according to that inventory, the next in kin 
account with the creditors and legatees of the de- 
_ ceaſed. But though the ancient form remains, 
ſubſtance is more regarded than form. Notwith- 


* Ely 4. toward the cloſe. 
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ſtanding the title of executor, the next in kin 


are juſtly held to be heirs in mobilibus, as they 


truly are; and the confirmation is now conſidered 
in no other light than as the aditio hereditatis 
in mobilibus. The confirmation accordingly 
transfers to the next in kin, the property of the 
moveables, and the jus crediti of the debts; 
whence it follows, that if any ſubje& periſh after 
confirmation, it periſhes to the next in kin qua 
domini. At the fame time, as they are bound 
to pay debts and legacies in valorem of what 

they ſucceed to, they annex to the inventory the 
value of each particular ſubject, ſuch as they are 
willing to account for. If the parties intereſted 
are diflatisfied with theſe values, any one credi- 
tor or legatee may apply for a confirmation ad 
male appretiata, ſtating higher values in his in- 


ventory. By this confirmation he takes the ha- 


zard of the moveables upon himſelf; and ac- 


counts for his own values. In this caſe alone, as 


far as I can diſcover, is there any proper ground 
for a confirmation ad male appretiata : it is un- 
neceflary and improper in the caſe of an execu- 
tor-dative, or executor-creditor, where the effects 


ought to be diſpoſed of by public auction. This 
contrivance againſt a low appretiation, is not a 


little awkward, and is not much in uſe ; for what 


creditor, to obtain payment perhaps of a ſmall 


debt, will undertake the hazard of a large fund 


of executry ? A more ſimple method, attended 
Vith 
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with no hazard, is to apply for a ſale of the ef. 
fects, as is done by creditors where an heir enters 
cum beneficio inventarii. | take it for granted, 
that the next in kin may take poſſeſſion of the 
moveables at ſhort hand, without confirmation, 
which will transfer to them the property of the 
moveables: the heirſhip-moveables are transfer- 
red to the heir by the ſame means. But then the 
next in kin muſt, in that caſe, reckon on the 
whole bent of the law againſt them: if the con- 
trary be not made clearly appear, it will be pre- 
ſumed, that they have got ſufficient to pay every 
debt of the anceſtor. So far only they will be 
eaſed, that the preſumption will not be extended 
in favour of legatees. At the ſame time, to pre- 
vent, as much as poſſible, the next in kin from 
intermeddling hiddenly, every debtor of the de- 
ceaſed is authoriſed to refuſe payment, till he ſee 
a confirmation, and his debt inſerted in the inven- 
tory. „„ Os | 
From this long excurſion, we return to the 
propoſition ſtated at the beginning. I have en- 
deavoured to make out, that the opinion of Hope 
is well founded, with reſpect to an executor-da- 
tive, and executor- creditor; and conſequently 
that the oppoſite opinion of Stair and Mackenzie 
is erroneous. But, as far as I can judge, none 
of them are right with reſpect to an executor qua 
next in kin. They ſucceed to the moveable e- 
ſtate, as the heir does to the immoveable. Con- 


flirmation 
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firmation is the aditio hereditatis in the former, 
as ſervice is in the latter. A ſervice with infeft- 
ment completes the heir's right to the land-eſtate : 
confirmation completes the next in kin's right to 
the debts, and 7þ/a corpora of the moveables. 
The next in kin confirmed are, in every view, 
ſimilar to an heir cum beneficio infeft. The pro- 
perty is theirs, and they are _y bound to ac- 
count for the value. _ 
If now the confirmation of. an executor qua 


next in kin be a title of property, as it undoubt- 


edly is, the two following propoſitions are neceſ- 
fary conſequences. The firſt is, That as the move- 
ables are veſted in the next in kin, any acciden- 
tal loſs reſts upon them, and they ſtill remain ac- 
countable for the appriſed values. A fall in the 
market- price of the goods, will not defend them 
from paying theſe values: nor vill a ſudden ſtart 
in the market, make them liable beyond theſe 
values. Nay, ſhould a barn full of corn be burnt 
caſu fortuitu the inſtant after confirmation, they 

muſt notwithſtanding account for theſe values. 
The next propoſition is, That even with reſpect to 


debts, there is no place for an executor ad non 


executa. The confirmation transfers to the next 


in kin the right that their anceſtor had when a- 


live : the jus crediti, being eſtabliſhed in them, 
tranſmits of courſe to their repreſentatives ; and 
there is no place for an executor ad non executth. 
'T his was found in a deliberate deciſion, 24th June 

2 I 1737% 
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17 37, Mitchell contra Mitchell * - Blairgows 
which is the beſt authority, next to an act of par- 
liament, for maintaining, that confirmation | is the 
aditio hereditatis in mobilibus with reſpe& to 
the next in kin; that the moveable eltate is 
thereby veſted in them as formerly in the decea- 
ſed; and conſequently, that they run the hazard 
of the goods confirmed, and tranſmit the ſame to 
their repreſentatives. 

In many particulars there is a a ſtrong analogy 
between the heir cum beneficio, and the next in 
kin confirmed executors. If the creditors be 
. content with the value, the accidental deſtruQion 
of any ſubje& contained in the inventory, will 
not relieve either of them from being accountable 
for its value. The heir may avoid all hazards, 
whether of ſubje&s or of debts, by uſing for his 
title a truſt-adjudication ; and the next in kin may 
avoid all ſuch hazards, by obtaining themſelves 
to be confirmed executors-dative. In that quali- 
Wo, they run no riſk: they leyy the debts that 
can be recoyered, fell the moveables that exiſt, 
make a dividend among the creditors, &c. and 
retain the ſurplus to themſelves. If the creditors, 
declining to accept of the value, inſiſt to bring 
the effects to a public ſale, this ſtep relieves the 
heir cum bene ficio, as well as the next in kin, 
from any riſk : it would be againſt conſcience to 
force a ſale of the ſubjects that « exiſt, and, at the 
fame 
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fame time, to make them liable for the value of 5 


the ſubjects that do not exiſt. 


To ſum up the whole: It appears, that Sir 


Thomas Hope's opinion holds only with reſpect 


to an executor-dative and executor-creditor, the 
only caſes he probably had in view; ; and that 


the opinion of Lord Stair, and Sir George Mac- 
kenzie, holds not in any caſe. A decree obtain- 
ed againſt an executry-debtor, by an executor- 


dative or executor-creditor, is but an inchoated 
execution, which, after their death, muſt be com- 
pleted by an executor ad non executa. Very 
different is the caſe of an executor qua next in 
kin. His confirmation is complete execution, 
becauſe it transfers to him the property of the 


moveables, and the jus crediti of the debts, lea- 


ving nothing in hereditate of the deceaſed. Con- 
firmation accordingly ſubjects the executor qua 


next in kin to the riſk of the ſubjects confirmed, 


and after his death tranſmits them to his repre- 


ſentatives. 
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Whether arreſtment or confirmation can 
proceed upon an infeftment of annual- 


N infeftment of annualrent was originally a 
wadſet. It was invented when, by a fool- 
Hh regulation of the Canon law, intereſt was 
prohibited to be taken for the loan of money. 
The law was evaded by purchaſing an incumbrance 
upon land, intitling the lender to levy rents e- 
quivalent to the intereſt of his money ; and the 
money was delivered to- the borrower, not as a 
fum to bear intereſt, but as the price of the in- 
cumbrance. The borrower could redeem his land 
by repayment of the money; and the lender could 
demand his money upon renouncing the incum- 
brance. While the incumbrance ſubſiſted, there 
was no debt ; and the lender had no claim againſt 
the borrower perſonally, till the incumbrance 
was renounced. This was a cumberſome mode 
fer making money bear intereſt ; and after inte- 
reſt for money became lawful commerce, a more 
imple and commodious mode was introduced. 
The borrower is taken bound perſonally to pay 
the money with intereſt ; and to ſecure the pay- 
ment, he infefts the creditor in his land. Here 

1 the 


\ 
P 
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the perfonal obligation is the principal and the 
infeftment is acceſſory only. : 
As an heritable bond is not a moveable ſubject 
to be carried by confirmation, it is commonly 
thought, that neither can it be uſed as a title for 
confirming a moveable ſubject. But this appears 


to be erroneous. In the old form, indeed, of 
an infeftment of annualrent, no debt exiſted to 


be the foundation either of an arreſtment or of a 
confirmation. But, in its preſent form, there is 
a perſonal obligation for paying the ſum borrow- 
ed, upon which arreſtment and confirmation may 


be founded, as well as upon a moveable bond. 
Now as a real creditor may demand payment 


from the executor; and a perſonal creditor may 
demand payment from the heir; there is nothing 
to bar a creditor, by an inſeſtment of annualrent, 
from confirming as executor-creditor, nor from 

arefling a ſum due to his debtor. 
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Inhibition. 


IN the New Abridgement of the Engliſh law *; 


. we find the following paſſage. As to lands, 


e they are bound from the time of the judge- 
ment, ſo that execution may be of theſe, 
* though the party aliens bona fide before exe- 
<« cution ſued out. So of ſtatutes, merchant, 
« ſtaple, and recogniſances, which alſo bind the 
c lands from the time of entering into them.“ 


From this paſſage it cannot juſtly be inferred, 


that a judgement in a proceſs, or any of the co- 


venants above mentioned, are real rights, or 
make a real lien, as termed in England. They 


have only the effect of an inhibition to bar vo- 


luntary alienations. Hence the reaſon why let- 


ters of inhibition are unknown in England. 
There is no occaſion for them, if it be not with 


reſpect to a depending proceſs, which probably 


has in England been thought too ſlight a founda- 
tion for an inhibition. 


* Tit. Execution, p. 361. 


ARI. 
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»ÿd Wh 


What degree of mora deprives an adjudger 
of the benefit of litigioſity. 


AW is reaſonably jealous of a debtor, that 
when vexed with excqutings” he may be 
tempted to alien his ſubject, in order to diſap- 

point the creditor. Law therefore beſtows on 

inchoated execution, the privilege of an inhibi- 

tion, to bar the debtor from diſappointing the ex- 
ecution by aliening the ſubject; and this is the 
meaning of the expreſſion, that inchoated execu- 
tion renders the ſubject litigious. But the cre- 
ditor is juſtly deprived of this privilege, if he 
make any unuſual delay in completing his execu- 
tion; which leads to the queſtion, What degree 
of diligence is neceſſary to preſerve the privilege? 
An arreſtment is an inchoated execution, that 
renders the ſubject litigious. The creditor is in 


curſu diligentiæ, till he obtain a decree of fort- 


coming; and any unuſual ora or delay in ob- 
taining that decree, will take off the litigioſity, 
and give preference to any voluntary right grant- 
ed by the common debtor aſter the arreſtment. 
An adjudication is completed by infeftment, 
which, by its own nature, beſtows a preference, 
without the privilege of litigioſity. But while the 


Q 5 adjudger 
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adjudger i is in curſu diligentie to obtain infeſt- 
ment, the privilege of litigioſity ſecures the land 
contained in the adjudication from being aliened 
by the debtor. And here the queſtion ariſes, 
What degree of diligence is neceſſary to preſerve 
the privilege of litigioſity entire. The firſt 
ſtep for obtaining infeftment, is to charge the 
ſuperior ; after which the adjudger muſt ſtop, 
till the ſuperior find leiſure to infeft him. So far 
clear. But, in order to preſerve the privilege, is 
it neceſſary that the adjudger proceed to a charge 
_ againſt the ſuperior ? It is univerſally held, that 
the charge is neceſſary. This is the opinion of 
Lord Stair : “ And generally voluntary rights are 

excluded, being granted after the denunciation 
of lands to be appriſed, until infeftment be ob- 
< tained, or a charge againſt the ſuperior ; all 
„ which is the creditor's being in curſis diligen- 
te tie; and after a competent time for obtaining 
* infeftment, or charging the ſuperior, any po- 
5e ſterior or voluntary right is preferable to the 
<« appriſing ; as was found in the competition of 
e the creditors of Langton *,” And again , 
« But ſince the act of parliament, bringing in 
<« appriſers pari paſſit, the firſt effectual appri- 
“ ſing is declared to be either by infeſtment, or 
* charge againlt the ſuperior to grant infeſtment, 
re which is ordinarily ſuſtained without further 

* Book 3. tit. 2. ſect. 20. 
1 ſect. 29. of the ſame title. 


inſiſting.” 
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« inſiſting.” This opinion has been followed by 
the court of ſeſſion in every deciſion. Thus it 


was found, © That denunciation of appriſing 
„ makes the ſubject litigious ; after which the 
_ « debtor cannot make any voluntary alienation 
in prejudice of the appriſing, provided the ap- 

b priſer proceed in diligence to obtain infeft- 
* ment, or charge the ſuperior *.” Again, A 


« compriſer being in mora for twelve or thirteen 
years, not obtaining infeſtment, not charging 


. ſuperior, nor uſing diligence to recover 
— mails and duties, a voluntary diſpoſition for a 


« price paid granted after the compriſing, with 


* infeftment upon it, was preferred f.“ Again, 
Denunciation of appriſing renders the ſubje& 
8. litigious; ; after which every voluntary aliena= 

& tion by the debtor, even for a price told down, 


to prevent the appriſer in cur/u diligentie, is 


'< ineffeQtual : but where the appriſer was ſilent 
and negligent by the ſpace of ten years with- 


out infeftment or charge, and without purſuing 
« for mails and duties, he was not allowed to 
« plead the litigioſity, ſince it could not be faid 
cc that he Was in curſu diligentiæ T- £ 
Theſe great authorities notwithſtanding, I can- 


not help doubting, whether a charge againſt the 


| * Stair, 23d July 1674, Johnſton contra Johnſton. - 
I Fountainhall, 25th February 1680, Earls of South- 
ſk and Northeſk contra Laird Powrie. 


4 Stair, Sth February 1681, Nielſon contra Roſs. 
Q2 ſuperior 
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ſuperior be neceſſary. Whatever neceſſity there 
may have been originally for infeftment or 2 
charge, to preſerve the privilege, I ſee not, as 
our law ſtands at preſent, that an adjudger du- 
ring the legal is bound to do any fort of dili- 
gence. I ſee not that mora can be imputed to 
him, for not proceeding to charge the ſuperior, 
or to apprehend poſſeſſion. While an appri- 
fing was a judicial ſale of the land, an appriſer 
eould not poſſeſs without infeftment : the ſupe- 
_ rior was intitled to have a vaſlal ; and he had an 
Intereſt to inſiſt for payment of a year's rent for 
change of the vaſſal *. But an appriſing, during 
the legal, having degenerated to be a pignus 
 pretorium only, it was thought hard upon the 
debtor, to oblige the appriſer, during the legal, 

to pay a year's rent to the ſuperior. The court 
_ accordingly came to a reſolution to permit the 


appriſer to poſſeſs during the legal, without de- 


manding infeftment, and conſequently without 
paying a year's rent to the ſuperior T. And this 


has been the conſtant practice ever fince T. 


Now, if an adjudger be not bound to take in- 
feftment during the legal, he cannot be bound to 
charge the ſuperior to give him infeftment. It 
would indeed be abſurd to make ſuch a charge 


* Stair, 1 July 1665, Johnſton contra tenants of 
Auchincorſe. 


+ Stair, 30 December 1672, Hay contra Earlſlon. Es 


+ See Stair, book 2. tit. 3. + lect. 30. 
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a neceflary ſtep of diligence, when the adjudger 
is neither willing nor obliged to accept of infeft- 

ment. Neither can the forbearing to take poſſeſ- 
ſion, be imputed to the adjudger as a mora ; be- 
cauſe his right, which is a ſecurity only, leaves 
him at liberty to levy the rents or not, as he finds 
it convenient. Adjudgers are commonly unwil- 

ling to ſubject themſelves to a count and reckon- 
ing: they will have their money in a lump, or 
the land, inſtead of their money, when the le- 


gal expires. Weighing theſe particulars, there 


appears not any foundation for the imputation of 
mora during the legal, though the adjudger nei- 
ther charge the ſuperior, nor enter into poſſeſſion. 
And with reſpe& to the decifions above men- 
tioned, in two of them the legal is mentioned as 
expired ; after which undoubtealy an adjudger 1s 
in mora, if he neither take poſſeſſion, nor e 5 
the ſuperior to infeft him. 
It may poſſibly be objected, that as, i 
the legal, an adjudication is not an effectual dili- 
gence without a charge againſt the ſuperior, an 
adjudger is really in mora if he ſtop ſhort, and 
make not his diligence effectual. It is true, that 
the a& 1661 declares an adjudication to be effec- 
tual upon which infeftment has followed, or the 
firſt exact diligence for obtaining infeftment; 
and it has been found by the court of ſeſſion, 
that a ſimple charge againſt the ſuperior i is exact 
diligence in the ſenſe of the ſtatute. But re- 
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mark, that this a& paſſed while both law and cu- 
ſtom obliged appriſers to take infeftment, with- 
out which their appriſings were reckoned incom- 
plete, even during the legal. Our preſent prac- 
tice differs widely. As adjudgers are thought to 
be rigorous who take infeftment during the legal, 
the legiſlature, I am convinced, would not re- 
quire, during the legal, either infeftment, or a 
charge againſt the ſuperior. However this be, 
the ſtatute has laid down a rule for ranking com- 
peting appriſers; and the ſtatute muſt be obeyed. 
But there is no ſtatute upon the preſent point. 
An adjudger, in order to exclude other creditors 
who adjudge after year and day, muſt charge the 
ſuperior ; but though he forbear to charge during 
the legal, the ſubject continues to be litigious, ſo 
as to exclude every voluntary conveyance by the 
debtor done during the legal. | 
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e . 
What title neceſſary in a proceſs. 


Altle, in popular language, is uſed as ſynony- 
mous with right; as, for example, I have 


right to reap the fruits of a certain field, and, 


I am intitled to reap the fruits of a certain 
field, have the ſame meaning. But in law-lan- 
guage, title is diſtinguiſhed from right: it means 
the evidence of a right. I have right to a le- 
gacy by a teſtament ; and the teſtament is my 
title for demanding payment. A bargain of 
wheat is vouched by mutual miſſive letters; and 
when I ſue for performance, the defendant's miſ- 
five is my title. In ſome caſes, the ſame writing 
is the purſuer's title, and allo the means by 
which he acquires his right. Example: My fa- 
ther dies creditor in a bond, heritable by a clauſe 
of infeftment, or by a clauſe excluding execu- 


tors. The debt is vouched by the bond : a ge- 


neral ſervice is the means by which I acquire 
right to the debt; and it is alſo my title in a 
proceſs againſt a debtor for payment. A ſpecial 
ſervice, with infeftment, are the means by which 
the property of the predeceſſor's eſtate is veſted 
in the heir; and it is alſo the heir's title i in every 
een relative to the eſtate. 


Title 
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\ 

4 2 is defined by Lord Coke * to be the 
means by which a right i is eſtabliſhed. This de- 
finition is imperfect: conſent is a means by 
which many rights are eſtabliſhed, and money is 
another; yet neither of theſe is held to be a title. 
On the other hand, there are many titles that 
are not the means of eſtabliſhing a right. A 
minute of fale is evidence of the bargain, and is 
alſo the vender* s title in an action againſt the 
buyer for the price; but conſent, and not the 
minute of ſale, is the means by which the right 
is eſtabliſned. Sometimes, indeed, as above 
mentioned, the means by which a right is eſta- 
bliſhed is, at the ſame time, the purſuer's title; 
but this is far from being always ſo. 
The puriuer” s right is, in ſeveral inſtances, no- 
torious, requiring no evidence. A young man, 
bred up in his father's family, claims the rents 
of his father's eſtate as his fon and heir: his 
right ariſes from his apparency; and his appa- 
rency, being notorious, requires no evidence. 
This, in law-language, is expreſſed by ſaying, 
that the purſuer requires no title for carrying on 
ſuch procels. 

Lord Stair divides vides 3 into twa kinds ; ; origi- 
nal, and by progreſs T. The evidence of an o- 
riginal right, is an original title. A bond for 2 
ſum of money, is a proper example: Aa right is 


* Coke upon Littleton, ſet. 649. 


+ Inſtitutes, book 4. tit. 38. ſect. 19. : 
1 » Ssated 
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created to the creditor againſt the debtor by con- 
ſent ; and the bond, being the evidence of the 
right, is the creditor's title in an action for pay- 
ment. When a right is conveyed from one per- 
ſon to another, the evidence of the conveyance 
is the purchaſer's title in every proceſs for ma- 


king the right effectual. Infeftment on a re- 


tour, confirmation of an executor, an aſſign- 
ment, a diſpoſition, an a are titles by 


progreſs. 
The title neceſſary i in a reduäkten on the head 


of deathbed, is original. A deed, though grant - 
ed on deathbed, is effectual againſt the granter; 
and as it cannot be challenged by him, neither 


can it be challenged by any in his right. But as 


an heir is protected by law againſt the deathbed- 
deeds of his predeceſſor, ſuch a deed is chal- 
lengeable by the heir in his own Ts Accor- 
dingly, to found the reduction, the only evidence 


| required 1 is, that the purſuer is heir; and when 


that is notorious, as it commonty.; is, we ſay, 
that the purſuer requires no title. But when the 
relation is ſo diſtant, as to require evidence, the 


evidence, whether by writ or by witneſſes, is the 


purſuer's title. As the title here is original, the 


heir's ſerving to his» predeceſſor will not bar the 


reduction; for he repreſents not his predeceſſor 
with reſpect to a deathbed-deed, againſt which 


he is privileged by law. He reſembles an heir 


of entail, who repreſents not his predeceſſor as to 


R | any | 
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any alienation of the entailed eſtate. But in re- 
ducing the deathbed-deed, the heir's ſervice can- 
not be his title; for the reduction is founded on 
his own right, not upon his being eadem perſona 
cum defuntto. ic 
Next in order come titles by progreſs, A 
ſpecial ſervice, with infeftment, is the heir's title 
in every action relative to the ſubjects thus con- 
veyed to him; and a general ſervice is his title in 
every action relative to ſubjects conveyed to him 
by the general ſervice. An heir, claiming upon 
a diſpoſition to land made to his predeceſſor, 
muſt have a general ſervice for his title. The 
general ſervice anſwers two purpoſes : it is, firſt, 
the means of transferring the ſubject to the heir; 
and is, next, his title in every action relative to 
the ſubject. 

The right a man has to reduce a diſpoſition of 
land unduly obtained from him, is transferred to 
his heir by a general ſervice, which conſequently 
is the heir's title to carry on the reduction. Ex- 
ample : A man is, by fraud, induced to grant a 
diſpoſition of his land, and the diſponee is infeft 
on the procuratory. The queſtion is, What 
title is neceflary to the heiry after the diſponer's 
death, in a reduction on fraud and circumven- 
tion? He cannot ſerve heir in ſpecial to land 
which did not belong to his predeceſſor at his 
death. For the fame reaſon, he cannot be char- 
ged to enter to it upon a truſt-bond, granted in 

order 
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order to lead an adjudication. Neither will his 
apparency ſerve him as a title, becauſe he cannot 


ſpecify himſelf to be heir- apparent in the land. 


A general ſervice is the title, becauſe it conveys 


to him his predeceſſor's right to challenge the diſ- 
poſition elicited from him by fraud and circum- 
vention. But may not the heir ſue in his own 


right, without neceſſity of a general ſervice; 


which ought to be avoided, if poſſible, becauſe it 


ſubjects him to all his predeceſſor's debts? The 
following argument may be urged in his fa- 

vour. Juſtice forbids the fraudulent acquirer to 
retain the ſubject. He is bound, in conſcience, 
to reſtore it to the diſponer; and, after his death, 
to the heir. The heir conſequently has right to 
demand a conveyance by a proceſs, if not done 
voluntarily. The argument appears well found- 
ed, ſuppoſing the fraud and circumvention to 
be admitted. And upon that medium it was 


found, that the heir- apparent who could challenge 


the diſpoſition, might ratify it; and that his rati- 
fication did, after his death, exclude all the diſ- 
poner's other heirs x. But what if the fraud and 
circumvention be denied? Will it be ſufficient | 
for the heir to bring a proof of it in his proceſs 


of reduction; which proof will be his title, and, 


at the ſame time, found the reduction E. If the 
purſuer ſucceed in his proof, the defendant has 
no juſt cauſe of complaint. But he may fail in 


* 17th February 1761, Gordon contra Ogilvie. 
1 3 
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his proof; and it would be unjuſt to oblige the 
purchaſer to ſuſtain a proceſs which could not at- 
ford him an abſolvitor but againſt the purſuer on- 
ly, leaving him open to other heirs after the pur- 
fucr's death. At that rate, he might be ſubject- 
ed to proceſſes without end. The law will never 
permit ſuch a grievance. And yet, on the other 
hand, it would be equally grievous, to tie up the 
hands of an heir from challenging a groſs impo- 
ſition upon his predeceſſor, unleſs the heir wil 
run the riſk of being reduced to beggary by his 
anceſtor's creditors. In my apprehenſion, the 
grievance on both ſides may be removed, by the 
heir's taking out a general ſervice, limited, in ex- 
preſs terms, to the right his predeceſſor had to 
challenge the diſpoſition. on fraud and circumven- 
tion. This mode will ſecure the acquirer, if he 
obtain an abſolvitor, from being liable to any o- 
ther heir: And it will ſecure the heir from being 
liable to his predeceſſor's debts, beyond the pro- 
fit he makes by the proceſs. _ 

Suppoſe now the fraudulent acquirer not to be 
infeft. The heir, in that caſe, is at no loſs for a 
title. He may complete his right to the eſtate, 
by a ſpecial ſervice, by an adjudication upon a 
truſt-bond, or by a general ſervice in the form a- 
bove mentioned. Any of theſe will be a good 
title for reduction. 

Take another example: A diſpoſition of land 
is obtained from a minor under the value, and 

the 


. 
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the diſponee is infeft. The diſponer, in his o. 
right, may inſiſt in a reduction on the head of 


minority and leſion; and his heir may inſiſt, in 
the ſame proceſs, upon the title of a general ſer- 
vice, qualified as above mentioned, if he be a- 


fraid of debts. Suppoſing the diſponee not to be 
infeft, the heir has the ſame titles to chuſe upon, 


that he has in reducing a diſpoſition obtained from 
his predeceſſor by fraud. 

An action of improbation is of two kinds. 
One challenges deeds affecting the purſuer's land 
the other challenges deeds affecting his predeceſ- 
ſor perſonally. To carry on the former, the pur- 
ſuer muſt inſtru that he is proprietor : to carry 


on the latter, he muſt inſtru&, that he is perſo- 
nally liable to the debts of his predeceſſor. For 


if he be neither proprietor, nor be perſonally 
liable, he has no intereſt to raife a proceſs of ei- 


ther kind. An heir accordingly, in order to car- 


ry on an improbation of deeds affecting the fa- 
mily-eſtate, mult firſt enter heir, and complete 


his right to the eſtate by infeftment. And in or- 


der to carry on an improbation of debts affecting 
bis predeceſſor perſonally, a general ſervice is ne- 


ceſſary as a title; becauſe it ſubjects him to all 


— — 


the debts and deeds of his predeceſſor. 
With reſpect to a purchaſer of land, it is a rule, 
That, in order to challenge any infeftment on the 


land, he muſt be infeft; becauſe none but the 


proprietor has right to challenge any deed affect- 
ing 
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134 FELvcipaTIons reſpecting; Art. 20. 


ing his land. An adjudger, it is true, even with- 
out infeftment, has right to the rents; and con- 
ſequently may challenge any deed, not excepting 
an infeitment, fo far as it obſtructs his levying the 
rents. But as his right carries him no farther, 
an action will not be ſuſtained at his inſtance, to 
reduce the infeftment funditus. Whether a de- 
erce of adjudication may not be ſuſtained as a 
title to carry on a tentative proceſs, ſhall be EXa- 
mined afterward. | 
What is ſaid upon the titles neceſſary for 4 
ging real rights, is applicable to what are neceſſa- 
ry for challenging perſonal rights. If an aſſign- 
ment to a bond for borrowed money, procured 
by unlawful means, be completed by intimation, 
the cedent may, in his own right, challenge the 
aſſignment; and ſo may his next in kin, upon 
conſirming his predeceſſor's right of challenge. 
Confirmation is neceſſary, becauſe it protects the 
aſſignee, if he obtain an abſolvitor, againſt any 
future challenge. If there be no intimation, the 
next in kin may confirm the bond itſelf, which 
confirmation will be their title in a reduction of 
the aſſignment. 
Having diſcuſſed titles by 3 in the per- 
ſon of an heir, we proceed to titles neceſſary to 
creditors. There is no occaſion to take under 
conſideration an action againſt the debtor himſelf, 
the title of which 1s obvious. What we have in 
view, are actions that a creditor may carry on 
in 
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in his debtor's name. With reſpect to a reduc- 
tion on minority and leſion, on inhibition, or on 
deathbed, which the perſon directly intereſted 
declines to carry on, it is a matter of ſome nicety, 
whether his creditors can carry it on. I give, 


for an example, an alienation on deathbed, which 
the heir, who is bankrupt, refuſes to challenge. 

His creditors have not right, at common law, to 
bring the reduction; for as the privilege is perſo- 

nal to the heir, it cannot be exerciſed by his cre- 
ditors, unle{s upon a mandate from him. But it 
being unjuſt in a debtor, to with-hold from his 


creditors any ſubject, or any privilege, that may 


contribute to their payment, it is his duty to in- 
fiſt in the reduction; and if he be refractory, a 


court of equity will impower his greditors to car- 


ry it on in his name. This is the only remedy, 
where the purchaſer from the predeceſſor ſtands 


infeft. But where he is not infeft, the creditors 
have no occaſion for an extraordinary remedy : 


they may adjudge the land, after charging their 
debtor to enter heir. This adjudication will 


transfer the land to the creditors ; and their right 


to the land intitles them to reduce the deathbeds 


deed. 
The following is an example 1 the fe kind, 
A man, from whom a diſpoſition of land has been 


obtained by fraud, becoming bankrupt, finds no 
benefit to himſelf in bringing a reduction. His 


Freditors, if the purchaſer be infeit, cannot ad- 
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136 : ELuUclDATIONS reſpefting Art. 20, 


judge the land : but they are authoriſed in equi. 
ty to bring a reduction in name of the diſponer, 


their debtor ; and the court of ſeſſion, as a court 


of equity, will ſuſtain the reduction, upon the 
creditors producing their vouchers of debt, which 
18 s their title. | 

But what if the debtor die before ling the 


proceſs, or before it be concluded? The credi- 


tors muſt charge the debtor's heir to enter heir 
in general ; and having, by that means, ſubject. 
ed him to their debts, they muſt proceed to what 


is termed a general ſpecial charge, charging 


the heir to enter to all heritable ſubjects which 


the predeceſſor died poſſeſſed of without being 


infeft. The creditors will thus obtain an adjudi- 


cation of all ſubjects that are carried by a general 
ſervice, including the predeceſſor's right to re- 


_ duce the diſpoſition obtained from him by fraud ; 
and this adjudication is a title to carry on the re- 


duction. If the heir renounce, an adjudication 


contra hereditatem jacentem will be the title. 
Suppoſe next, that infeftment has not paſſed up- 


on the fraudulent diſpoſition. In that caſe, the 


debtor remaining proprietor, a ſpecial charge a- 


gainſt his heir will impower the creditors to ad- 
judge the eſtate itſelf ; and the adjudication will 
to them be a good title to reduce the fraudulent 


diſpoſition. 


To fave a tedious 1 expenſive circuit of di- 


ligence againſt the heir, when the debtor dies 


I ; before 


Art. 20. the Law of ScorLand, 137 


before the proceſs of reduction is completed, it 


will be a prudent ſtep, to begin with adjudging 
the land from the debtor himſelf, where the frau- 
dulent diſponee is not infeft ; or with adjudging 
their debtor's right of challenge, where the frau- 
dulent diſponee is infeft. Upon that title, they 


may carry on the proceſs of reduction, even after 


the death of their debtor. 


The fame rules are applicable to a reduction car- 
ried on by creditors founded on their debtor's mi- 
nority and leſion, or carried on by them on the 


ground of interdiction. With reſpect to à reduction 


on the ground of inhibition, which the creditors of 
the inhibiter defire to carry on, they may arreſt 


the debt on which the inhibition is founded: 4 
decree of forthcoming will transfer to them from 
their debtor the jus crediti; which of courſe will 
intitle them, as judicial aflignecs, to carry on the 


procels of RG 

With reſpect to a proceſs of removing, it is e 
vident in the firſt place, that the proprietor's 
charter and ſeiſin make an effectual title, to re- 
move every man from his land who has not a 
current leaſe to defend his poſſeſſion. In the 


next place, though a man who has a diſpoſition 


to land without infeftment, is not proprietor ; 


yet if he grant a leaſe, and take from the leſſee 


an obligation to remove at a term ſpecified, the 


obligation conveyed to a new leſſee, will intitle 
him to bring a removing in his own name. His 
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138 ELUCIDATIONS reſpecting Art. 20, 


leaſe gives him an intereſt to carry on the pro- 
ceſs; and the obligation is his title. In the third 
place, with regard to a tenant who poſſeſſes by 


a leaſe from a former proprictor, the infeftment 


of the preſent proprietor is a good title for remo- 
ving that tenant when the leaſe is at an end: 


but he cannot impower his own leſſee to carry on 


the removing in the leſſee's own name, otherwiſe 


than by conveying the property to him. A man- 
date to carry on the removing in the proprietors 


name, will be effectual; but a mandate to carry 
on the removing in the leflee” s OWN name, is ul- 


tra vires of the proprietor. 


I cloſe this eſſay with examining what title | I 
neceſſary in a tentative proceſs, ſuch as paves the 


way to what is ultimately intended. An exhi: 
bition ad deliberandum, is a proper example of 
a tentative procels : it is of no benefit to the pur: 


ſuer, but as affording him means to deliberate 
whether it be his intereſt to enter heir or not. 


An hcir-apparent has a year for this deliberation; 


and the law gives him inſpection of all writings 
that may enable him to form a prudent reſolution. 
This action then is founded on the purſuer' s per- 
ſonal privilege 3 and the notoriety of being heir. 
apparent is his title. . 

proceed to other examples. Before an in- 


hibiter can challenge a diſpoſition granted by his 
_ debtor, common law requires, that he adjudge 
the ſubject aliened; becauſe, if he have no right 


to 
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to the land, he has no. intereſt to challenge any 


deed affecting it. An adjudication, therefore, is 


the inhibiter's title to carry on the proceſs of re- 
duction; and it is beſide the purſuer's title to the 


land, if he prevail in the reduction. But what if 
he do not prevail? In that caſe, both parties ſuf- 


fer by the adjudication : the purſuer loſes the ex- 
pence he was at in adjudging; and the defend- 
ant's property is burdened with an adjudication, 


which, though rendered ineffectual by the abſol- 
vitor, makes however an obſtruction in a ale. 


Upon that account, it has been for many years 
the practice, to ſuſtain a redu&ion on the ground 
of inhibition, as a tentative proceſs, without a 
preparatory adjudication. If the purſuer ſucceed 
in his reduction, he then proceeds to adjudge : - 
if the defendant be aſſoilzied, his land is free 


from the adjudication. The abſolvitor, at the 


ſame time, ſecures the defendant againit all future 
challenge: it is effeQtual againſt the purſuer ; 


and it muſt be equally eſfectual againſt thoſe who 


derive right from him to the bond upon which the 


inhibition proceeded, whether heirs or r ſingular 


ſucceſſors. 
There was occaſion above to obſerve, that a 


deecree of adjudication is not a legal title to chal 
lenge any infeftment upon the land adjudged ; 
but whether it may not be ſuſtained as a tentative 
title, ſhall now be conſidered. It is hard to ob- 
lige the adjudger to be at the expence of an in- 
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feftment, while the ſucceſs of his reduction re- 
+ mains uncertain : and it is hard upon the defend. 
ant to ſubmit to the purſuer's infeftment, when 
he is ready to ſhew, that the land belongs to him, 
and that the purſuer has no right. At the ſame 
time, where a decree of adjudication is the pur: 
ſuer's title, an abſolvitor is not leſs effectual a- 
gainſt him and his heirs, than if he had been in- 
feſt. A decree of adjudication accordingly has 
been ſuſtained of late years, as an equitable title 
for challenging every enden of the and ad- 
judged. 
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A R þ XXI. 


Arreſtment ur: idietonis Ke gratia 


Na proceſs for payment againſt an Engliſh- 
man reſient in England, who was cited at 
the market-croſs of Edinburgh, pier and ſhore of 
Leith, it was in his behalf pleaded, That he was 


not ſubjected to the juriſdiction of the court, and 


therefore that the proceſs could not be compe- 
tent againſt him. Anſwered, The perſon cited 
has, or may have, effects in Scotland; and an 
action muſt be competent againſt him, in order 
to attach ſuch effects. Replied, Whatever be the 


conſequence, no inconvenience will ſupport a pro- 
ceſs before an incompetent court. At the ſame 


time there 1s no occaſion to proceed ſo irregu- 
larly: foreign effects locally in Scotland, are 
ſubjected to the courts of Scotland, though the 
proprietor be not; and by a real action, may be 

adjudged, or made forthcoming ta a creditor for 


his payment. 


More particularly, moveables locally in Scotland, 
to whomever belonging, are ſubject to our courts 
of law, and at their diſpoſal. A court will liſten 
to a claimant ſetting forth, That his debtor is a 
«* foreigner, not within the juriſdiction of the 
** court; 3 but that certain effects of his, ſpecified, 
9 happen 
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upon evidence be ſatisfied that the claim is juſt, 
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« happen to be within the juriſdiction; and pray- 
ing, that theſe effects may be adjudged to him 


& for his payment.“ _ To that end, the claimant 
18 admitted to prove the debt, whether by writ or 


witneffes. He may even have the benefit of the 


foreigner's oath, upon proper notice being given; 
and if the foreigner neither appear perſonally, 
nor grant a mandate to enter an appearance for 


him, he is juſtly held as confeſſing the verity 


of the debt. The debt being thus aſcertained, 
a decree is pronounced, not againſt the debtor, 


but againſt the effects ſpecified in the claim, or- 


dering them to be ſold for the claimant's pay- 
ment; the ſurplus, if any be, to remain in na- 


nibus curie for the uſe of the debtor. Very 


different is a proceſs for payment againſt a per- 
ſon ſubje& to the juriſdiction of the court. The 


juriſdiction ſupports the perſonal citation: the ci- 
tation ſupports the decree againſt the defend- 


: ant; and the decree ſupports execution, whe- 
ther againſt the defendant himſelf or againſt his 
„ 


With reſpect to a ; wracely to make e 
foreign moveables to a creditor, an arreſtment of 


the moveables is commonly the firſt ſtep; becauſe it 
detains the moveables within the juriſdiction of the 
court from which the arreſtment iſſues; and upon 


that circumſtance all depends. The proceſs of ad- 
judication or forthcoming follows; and if the judge 


he 
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he decrees theſe moveables to be made forthcoming 
to the claimant for his payment. And this con- 
cludes the proceſs ; for there can be no decree a- 
gainſt a man who is not ſubjected to the Juriſdic- 
tion of the court. 
It remains only to be obſerved, that the arreſt 
ment, though termed arreſtum juriſdictionis 
fundande gratia, is not the foundation of the 
juriſdiction : on the contrary, it implies a juriſ- 


_ diction already founded; as neither an arreſtment 


nor any other diligence can proceed but by autho- 
rity of a court having juriſdiction. The local fi- 
tuation of the effects within the territory of the 
judge, founds his juriſdiction over the effects, 
though not over the perſon of the proprietor. It 
is by virtue of his juriſdiction, that he grants 
warrant for the arreſtment; and the arreſtment is 
of no other uſe but to detain the goods within the 
territory. It is indeed a ſtep that a cautious man 
vill not omit ; but the claim is well founded with- 
out it. 


ART, 


142 1 
. 
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A R T. | XXII. 


Litiſconteſtation. 


»—o_ 


Wir. judges were arbiters merely, which 


was their condition originally, litiſconte: 


ſtation was in reality a judicial contract; and the 


decree. differed not from a decteet-arbitral *. 


Juriſdiction arrived at greater perfection in courſe 


of time: Judges were eſtabliſhed by the ſove- 


. reign, to determine differences between parties, 


with power to compel obedience. Conſent was 


no longer neceſſary ; and litiſconteſtation ceaſed 
to be a judicial contract. Lawyers call it now a 
quaſi i- contract; a term approaching to a contract 


in ſound, but far diſtant from it in meaning, if it 


have any meaning. 


Nothing is more common in law, than effects 


kept up after their cauſes have ceaſed. There 


are accordingly regulations both in England and 
Scotland, built evidently on the ſuppoſition of li- 


tiſconteſtation being a contract, as it was origi- 


nally. In the Engliſh form of proceſs, if iſſue be 


joined even on the lighteſt dilatory defence, it 


concludes the cauſe. The defendant, ſucceeding 
in his proof, is abſolved : if he fail in his proof, 


' ſentence paſſes againſt him, without Feen 
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him 


. 
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him to plead any other defence, peremptory or 
dilatory. 'This cannot be explained upon any 
principle, other than that litiſconteſtation is a con- 
tract, binding the parties that the proof mall de- 
termine the cauſe. 

There are regulations of the ſame kind j in Scot- 
land. Take the following inſtance. In a proceſs 
on the paſlive titles for payment of debt, the de- 
fendant, aware that the ſtating peremptory defen- 
ces would be a virtual acknowledgement of the 
paſſive titles, keeps theſe in reſerve, and betakes 
himſelf to a denial of the paſſive titles. The pur- 
ſuer offers a proof of them: iſſue is joined, the 


paſſive titles are proved; and a decree for pay- 


ment paſſes of courſe. The defendant applies to 
the court againſt the judgement of the Ordinary, 
and prays to be reponed to his peremptory de- 
fences. The anſwer commonly made, is, That 
the decree is regular; becauſe litiſconteſtation 
«© is a judicial contract, implying the defendant's 
« conſent to pay the debt, if the paſſive titles 
« ſhall be proved againſt him; that the defend - 


ant may in equity be reponed, upon paying 


„ the expence of the act; but that he muſt be 
« confined to an inſtant verification of his per- 
«© emptory defences, without being allowed a 
neui term for proving, as there cannot be two 
* acts of litiſconteſtation in the ſame cauſe.” 
The practice accordingly ſis, to repone the de- 
tendant to his peremptory defences, confining 
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him to an inſtant verification of them, and ma- 
king him pay the expence of the act. This is 
obviouſly a remnant of our old law, and a regu- 

lar proceeding when litiſconteſtation was really 

a contract. But now that it has ceaſed to be a 

contract, the defendant ought not to be barred, 

either at common law or equity, from proving his 

defences one after another. Why ſhould he be 
reduced to the neceſſity of jojning iſſue on the 

paſſive titles, and of loſing his cauſe if the paſ- 
ſive titles be proved? Why not permit him to 

plead, that though he is found liable for his pre- 
deceſſor's debts, yet that he has certain good 
exceptions againſt the debt claimed? What has 

he done to bar him from inſiſting on any excep- 
tions that he cannot inſtantly verify? And why 
ſhould he be ſubjected to the expence of the act 
Here is obviouſly a hovering between the old and 
the new law; the former not totally laid . 
nor the latter totally adopted. 

With regard to form, there could not toad 
be two acts of litiſconteſtation, when the joining 
iſſue on any fact implied a mutual conſent that 
the proof ſhould conclude the cauſe. But as ju- 
riſdiction at preſent requires no conſent, I ſee no 
_ abſurdity in a plurality of litiſconteſtations. They 
are hurtful, it is true, by ſwelling the expence, 
and prolonging the proceſs ; but theſe inconve- 
niencies may be prevented, by a regulation that 
all the defences ſhall be ſtated at the beginning of 
. the 


DYE / 


y emptory defences by order of the court, his obe- 
4 dience to that order cannot infer an acknowledge. 
„nent of the paſſive titles. 
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the cauſe, and that one act of litiſeonteſtation 
is WW ſhall be pronounced upon ſuch of them as require 
proof. And where the defendant ſtates his per- 
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A R T. XXIL 


Whether action can be ſuſtained to make 
e a ſinuggling-cqntraQt, 


'Y 11th George I. cap. 30. ged. 8. © No tea 
« ſhall be imported into this kingdom from 


any place but that of its growth, on pain of 
5 forfeiture.” 


Ik it be unlawful to import tea except from 
the place of its growth, no man can be bound 
by a contract to import it. The contract is null 
and void, as all contracts are that bind one to 
tranſgreſs the law. There is another objection, 
ariſing from the very nature of a court of juſtice. 


Courts of juſtice are inſtituted, to enforce laws 


natural and municipal, not to overturn them. 
But to ſuſtain action on ſuch a contract, would be 
to act in defiance of law: it would be a breach of 

truſt, of the ſame nature, though not the ſame in 
degree, as to ſuſtain action for a bribe to commit 
murder or robbery. 

This reaſoning has prevailed on the judges of 
the court of ſeſſion, to deny action to natives up- 
on ſmuggling- contracts. But with reſpect to fo- 
reigners, who are not bound by the laws of Bri- 


tain, it continues to be a doubt, whether action 


can juſtly be denied to them. For removing 
| that 


— 
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that doubt, the following conſiderations are ſug- 
enk 1 *** 
In the firſt place, It is the privilege of every 
ſtate to regulate matters within its own territory. 
The legiſlature may, in particular, prohibit cer- 
tain goods to be imported, whether by natives or 
by foreigners, under certain penalties ; which ob- 
liges every merchant to inform himſelf of the 
commercial laws of the foreign countries in which 
he traffics. If he go perſonally into a | foreign 
country, he is ſubjected to its laws; and if he 
ſend goods there, they are equally ſubjected. Fo- 
reigners undoubtedly muſt ſubmit themſelves to 
the laws of this _— as far as they act within 
it. 
Secondly, The law of nations, relvediing the 
municipal laws of every country, declares it an 
act of injuſtice in a foreigner to attempt any vio- 
lation of them. It is wrong in a foreigner to fo- 
ment a rebellion in Britain, though he never ſet 
foot in it; and it is equally wrong in him to hire 
a perſon to commit murder in Britain. What 
ſhould be his puniſhment when found in this 
kingdom, is not clearly eſtabliſhed by the law of 


nations; but that he merits ſome puniſhment, 
will not be controverted. And it clearly follows, 


that action ought not to be ſuſtained to him here, 
if he ſhould think of claiming performance of a- 
ny covenant relative to the wrong done. This 


muſt alſo hold, where he knowingly tranſgreſſes 


any 
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any law purely municipal, ſuch as the ſmuggling 


prohibited goods into Britain, or the being _ 


ſory to the ſmuggling. 


And now more directly to the: ſtatute ler | 
conſideration. It is imperſonally conceived, „That 
no tea ſhall be imported into this kingdom but 


“ from the place of its growth.” Here no diſ- 
tinction of perſons is made: the prohibition 


reaches every perſon, native or foreigner. If a 


Gottenburg merchant ſend a cargo of tea to his 
correſpondent in Britain, to be ſold for his behoof, 


the cargo is lawful ſeizure by ſtatute; and is ac- 


cordingly condemned in exchequer, of which we 


have daily inſtances. The cargo, till it be fold, 


continues to be the property of the Gottenburg 
merchant ; and as no man can be forfeited of 


his property who has committed no deli, it 
muſt be admitted, if our law be juſt, that the fo- 
reign merchant has been guilty of a delict in land- 
ing his prohibited goods here. And that it is a 


delict by the law of nationt, 1s made evident a- 
bove. | 

If the actual had the cargo 3 be crimi- 

nal, a commiſſion by the foreign merchant to his 


factor here for ſmuggling the cargo, cannot be 
innocent. It is wrong in ſeveral views: firſt, as 
a means to an unlawful end; and, next, as an 

acceſſion to a crime, intended to be committed bʒ 


a native; for that the native is criminal, no per- 


ſon doubts. It follows, that the factor is not 


bound 


— — Pr 


— 
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bound to fulfil the unlawful commiſſion ; and 


that no action ought to be ſuſtained againſt him 


for damages. 


1 put another caſe. A merchant in Scotland 
commiſſions a quantity of tea from a merchant in 


Gottenburg. Ovght action to be ſuſtained to the 


latter againſt the former, for the price of the tea 
ſent and received? This queſtion will receive 
different anſwers in different circumſtances. A 
commiſſion for tea to be delivered to a ſhipmaſter 
named, without ſpecifying the deſtination of the 
veſſel, is lawful ; and the foreign merchant ought 


to have action here, without being obliged to ſay 
or to know what has become of the cargo. If it 
have been ſmuggled into Scotland by the Scotch 


merchant, his Gottenburg correſpondent, who 


had no acceſſion to the wrong, is not anſwerable. 


But where the Gottenburg merchant is informed 


of his correſpondent's intention to ſmuggle, and 
takes meaſures accordingly for concealment, the 
contract is unlawful on both ſides. It is admitted 
to be unlawful as to the Scotch merchant ; and it 
is unlawful as to the other in a double reſpect ; 


firſt, as violating the laws of Britain; and, next, 
as an acceſſion to the crime of the Scotch mer- 


chant. And our judges would be acceſſory to the 
crime, if they ſhould ſuſtain action upon it. Here 
the rule is applicable, That in turpi cauſa potior 


eſt conditio poſſidentis. The caſe is in effect the 


ſame, where the goods are commiſſioned to be 


imported 
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imported into Britain, without mentioning that 
they are intended to be ſmuggled. For the fo. 
reign merchant knows, or ought to know, that they 
cannot be imported otherwiſe than by ſmuggling, 
For illuſtrating this doctrine, I put a fimilar 
caſe. In the year 1745, a number of Scotch re- 
bels commiſſion from a merchant in Rotterdam a 
cargo of powder, ball, and other warlike ſtores, 
which he furniſhes, knowing of the rebellion; 
and after the rebellion is quaſhed, he brings his 
action in the court of ſeſſion for the price. Would 
a Britiſh court ſuſtain ſuch an action? They 
would be acceſſory to the wrong, if they did. 
Common ſenſe muſt ſuggeſt to the foreign mer. 
chant, that he who knowingly tranſgreſſes the law 
of Britain, cannot expect the aid of that law to 
make his tranſgreſſion beneficial to him. We de. 
ny the benefit of our courts of juſtice to a nation 
at war with us, however innocent the perſon may 
be who brings the action. Is it not {till more rea- 
ſonable to deny that benefit to a foreigner, who 
is not innocent, but has . contemned 
our la?! 
Suppoſe now the foreigner to have been igno- 
rant of the law prohibiting tea to be imported but 
from the place of its growth. Will this intitle 


bim to an action for the price? I anſwer, that it 


will not intitle him, more than it will intitle him 
to the tea itſelf ſeized in Scotland. It was his 
duty to have been better informed ; and no man 

2 Can 
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can avail himſelf of culpable ignorance. But 


ſuppoſing his ignorance to be excuſable, yet ſuch 
ignorance can only relieve from puniſhment : it -- 
will not relieve a man even from damages; far 
leſs will it intitle him to an action in contradiction 


to the law of the land. To reward ignorance -- 


with a privilege that knowledge is not intitled to, 
would indeed be extremely Gothic. 
I conclude with a ſeparate conſideration. For 
performance of a ſmuggling - contract, action is 
not ſuſtained to a native againſt a foreigner ; and 


it would be inconſiſtent with the rules of equity, 


to ſuſtain action to the latter againſt the former. 
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4 XXIV. 


How far writs are probative, 


H E hiſtory of cif and covenants makes 
a branch of Hiſtorical Law- tracts &; parti. 


a bond in judgement, and in Scotland a regi- 
ſtrable bond. Some few gleanings only remain, 


In the tract quoted, It 18 ; laid * that befor 
the art of writing was common, a writ was vouch: 
ed by the ſeal of the granter; and that if he ac. 
knowledged the ſeal to be his, the writ was good 
evidence againſt him. Thus, Glanvil, Ubi fi 
< gillum ſuum eſſe publice recognoverit in curia, 
c cartam illam preciſe tenetur warrantizare, et 
« conventionem in ipſa carta expreſſam, omnino 
« ſervare ſine contradictione f.“ But if the de- 
fendant denied the ſeal to be his, or quod non 


eſt factum, as expreſſed in England; ; the plain- 
tiff was burdened with proving, that it was the 


defendant's ſeal. This fact being proved, the 
ſealing was preſumed to be the operation of the 
defendant; unleſs he could bring poſitive evi- 


* Trat 2. Þ 1.10. cap. 12.; Reg. Maj, I. 3. cap. 8. 


dence, 
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dence, that the ſeal was ſtolen from him, and 10 


plied by another hand. 
The ſtatute 117. parl. 1540, on a preamble 


that a ſeal may be loſt or forged, enacts, That 


« in time coming, no faith be given to any wri- 
ting under ſeal, without ſubſcription of the par- 
« ty,” Here, the acknowledging the ſubſcrip- 
tion vouches the deed, as the acknowledging the 
ſeal did formerly. And it alſo baniſhes all ſuſpi- 
cion of falſehood, as a man's ſubſcription cannot 
be ſtolen, though his ſeal may. | 

An explicit acknowledgement of the ſeal or 
ſubſcription, is not requiſite to found a decree. 
An implied acknowledgement is ſufficient, im- 
plied from pleading other defences, and forbear- 
ing to plead quod non eft factum. But as a ſeal 


at a writ is no evidence that the impreſſion was 


made by the ſeal of the defendant ; fo the letters 
of the defendant's name at the foot make not e- 
vidence that the ſubſcription is his: the objection 
quod non eſt factium is competent equally in both 
caſes; and the objection is a negative, which 
burdens the plaintiff with proving the ſubſcription 
to be the defendant's. Thus in a proceſs againſt 


me for payment of the ſum in a bill of exchange 


or promiſſory note, the letters of my name at the 
foot afford not evidence that the ſubſcription is 
mine; and for that reaſon, I am admitted to 
plead quod non eft factum. So far the law of 
England and of Scotland are the fame 
Vas The 
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The law of England admits not a decree in ab- 


ſence. In Scotland, a decree in abſence is effec- 


tual ; and ſuch a decree, founded even on a bill 


of exchange, or on a promiſſory note, may be 


carried to execution. From the defendant's de. 


clining to appear, the ſubſcription at the bill or 
_ promiſſory note, is preſumed to be his. 


The law of England continues the ſame to this 


day, with reſpect to every fort of writ, excepting 
a bond in judgement, where it is a rule, That 
matters of record prove themſelves, and admit not 
any averment againſt them x. But in Scotland, 


the act 1681, requiring witneſſes to ſubſcribe, has 


produced an alteration, The ſubſcriptions of the 
witnefſes youch the ſubſcription of the party; 


which bars him from pleading, Non eft factum, 


and obliges him to undertake a proof that the 


writ is forged. But this alteration takes place on- 


ly in writs that require witneſſes. Other writs, 


ſuch as bills and promiſſory notes, ſtand on their 
original footing. 


A difference takes place in our prafiice, be- 


tween a writ having a clauſe of regiſtration, and 
a writ requiring witneſſes, but not having a clauſe 


of regiſtration, The former cannot be challen- 


ged but in a regular proceſs of improbation ; but 


againſt the latter e may be e 


as an exception f. 


New Abridgement of the law, vol, 2. p. 306. 


+ Stair, book 4. tit, 4. ſeR. 39. 40, 
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Of writs that require not witneſſes, ſeveral are 


probative per ſe; and admit not the defence of 


Non eſt factum, more than when there are ſubſcri- 


bing witneſſes. A holograph writ 18 one of theſe : 
it is preſumed to be genuine from the difficulty 


of forging a writ of any length; and to overturn 


that preſumption, a prodf of forgery is required. 
The party $ ſubſcription to an account of furniſh- 


ings is another inſtance ; the ſubſcription being 


fortified by the account. A receipt of rent by a 


landlord to his tenant, is a third inſtance. That 


it is the landlord's ſubſcription, is vouched by 
ſeveral collateral circumſtances, the extent of the 


rent due, the known term of payment, and the 
practice of paying regularly. I ſhall add but one 


inſtance more, which is, a miſſive letter, eſpecially 


in re mercatoria. Merchants have not leiſure for 


holograph miſſives; and yet miſſives are eflentinl 
in „ . 
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A; R T. | XXV. | 
Qualified oath. L 


| NI Hen in a proceſs a fact is referred to the 
_ oath of the purſuer or defendant, he who 
a gives the oath may have occaſion to qualify it by 
1 4 the addition of circumſtances. Where the cir- 
8 cumſtances added are intimately connected with 
the fact acknowledged, ſo as to require no proof 
but the oath itſelf, they are termed intrinſic qua- 
lities : where they require other proof, they are 


ano. 


_ termed extrinſic qualities. The following confi. 

derations may tend to explain the difference. 1 

Firſt, Where the libel is referred to the oath Ml + 

of the defendant, every fact or circumſtance men- | 

l tioned in the oath that reſolves into a denial of the 
| libel, is intrinſic ; becauſe, if the libel be not pro- 

; ved, an abſolvitor follows. 7 | 

| Second, Whatever is a proper croſs interroga- ( 

3 tory to a witneſs, may be added by the defend- i | 


ant to his oath. For had the purſuer taken a Wh 
proof by witneſſes, it would have been compe- | 
tent to the defendant to put croſs interrogatories ; 
and he muſt not be cut out of his privilege by 
being choſen as the only witneſs. 

Third, If an agreement be referred to the oath 

of the defendant, every circumſtance is intrin- 
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fic that petit it to have been altered, or pate 
from; for ſuch circumſtance is in effect pars e- 
juſdem negotii. But where the agreement is 
fulfilled, and brought to its final concluſion, no 
after alteration adjected to the oath is intrinſic. 
Thus, where a bargain for a horſe, with delivery, 
is referred to the defendant's oath, in order to 
recover the price, if the bargain and delivery be 
acknowledged, which fulfil the bargain on the 
purſuer's part, an addition to the oath, that the 
bargain was afterward paſſed from, and the horſe 
redelivered, is not pars ejuſdem negotii, but 
muſt be proved otherwiſe than by the oath. 
Fourth, If the libel be not relevant as laid, the 
defendant may either object to the relevancy, and 
refuſe to depone ; or he may add circumſtances 
to his oath, that reſolve in a denial of the libel as 
it ought to have been laid; and theſe circumſtan- 
ces will be intrinſic. To | 
Fifth, Where a defendant has exceptions a- 
gainſt a relevant libel referred to his oath, he 
ought to ſtate theſe exceptions before deponing, 
in order that the purſuer may take another mean 
of proof, if he be unwilling that the exception 
ſhould be proved by the defendant's oath, as well 
as the libel. See act of ſederunt, 7th Decem- 
ber 1613. From this act we learn, that if the 
defendant be permitted to depone after ſtating 
his exceptions, and inſert theſe exceptions in bis 
oath, they will be held as intrinſic. But if %. 


1119 


* 


160 Frvelpar lens reſpecting Art. 25, 
ing wing ſimply be referred to oath, there i is no 


need beforehand to ſtate any exception ſubverſive 
of the debt, payment, for example, or innova- 


tion. For as the defendant is at liberty to deny 


reſting owing ſimply, he is at hberty to mention 
in his oath, the facts that prove the debt not to 


be reſting owing. Here a difference is made in 


our diciſions, between extinguiſhing the debt by 
payment in money, and extinguiſhing it by deli- 


vering goods in ſatisfaction. The latter is not 
ſuſtained as intrinſic ; for what good realon, [ have 
not diſcovered. 

Sixth, If the defendant add to his oath an ex- 


ception that is not competent to be proved by 


witneſſes, it will be rejected as extrinſic. Ex. 
ample : A bond of borrowed money being loſt, 


the debt is referred to the defendant's oath. An 


addition to the oath, That the debt was paid, is 


not intrinſic. For he cannot prove, by his own 


oath, what is not competent for him to prove by 
witneſſes; and if he neglected to take a written 
document of the payment, he has nothing left 


for proof but the purſuer's oath. But the fol- 


lowing addition will be intrinſic, That the bond 


was not loſt, but delivered up to him the defend- 


ant upon payment. The like in a forthcoming at 
the inſtance of an arreſter, who refers the debt to 


the oath of the arreſtee, becauſe he is not polleſſ 


ed of the bond. 


The 


Art. 25. the Law of ScorLann. 16 


The foregoing rules are alſo, in a good mea- 
ſure, applicable for determining the difference be- 
tween intrinſic and extrinſic qualities, in an oath 


emitted by the purſuer upon a reference by the 


defendant. 


T 
T? 
14 
m" 
1 
1 
7 
318 
2 
N 0 
* 
15 
* 
14 
1 
+. 
1 
W x 
7a 
1 
* 
it 
1 
: 
* 
_ 
1 
2 : 
1 
3 i _ 
== 
=o 
* 
1 : 
; 
. * * 
9 
* * 
BY. 
2.8 
„ 
= 
4 
68 
A” 
+. 
v 


— ATT. a Eee . 


= ** — Sa BE LETT ES — 
— =—_ TRIES 
— 


— — 


* - — ILY — a 
— — ONE on 
ꝙ22z222ĩ]«53ů᷑ T — — 


3 


dually, that a man might diſpoſe upon ſmall por- 


be diſpoſed of without any cauſe but the will 
of the proprietor. In every ſtep however that 


| deadly icknels, or on deathbed, continued inva- 
riable. 
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A R 17. XXVI. 
| Evidence with —— to deathbed. : 
Roy originally ceded not a power to a. 


lien, but only to uſe and enjoy *. But as 
this was a reſtraint againſt nature, it crept in gra- 


T 
tions of his heritage for neceſſary cauſes T. At MW 
the ſame time, this innovation was permitted with : 
ſo great reſerve, that ſuch a deed was not ſuſ- 


tained, if executed in deadly ſickneſs, as the law | 
_ expreſles it, or on deathbed. Where a man 
c jn deadly ſickneſs makes an alienation, which 
£4 in health he did not think of, the ſame is pre- 
“ ſumed to be done through trouble of mind, 
and not deliberately .“ Liberty to diſpoſe 


of a part for neceſſary cauſes, was enlarged 


by degrees, till it became law, that property 
includes a power of alienation, and that it may 


extended property, the prohibition of aliening in 


* Hiſtorical Law- tracts, tract 3. 
+ Reg. Maj. 1. 2. cap, 18. 
1 9 9. of the law above quoted. 
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It may be doubted here, whether it be the in- 
tention of the law, to bind up the hands of a 
man on deathbed from making any deed, how- 
ever ſound of mind, or however rational the deed 


| may be; or whether it be only the intention of 


the law, to infer a preſumption, that the deed was 
done through trouble of mind, and not delibe- 
rately. Upon the firſt ſuppoſition, the deed is 
100 ⁰ jure null, as if done by an infant, or by a 

man in a delirium. Upon the other ſuppoſition, 
the deed being granted by one who has power of 
alienation, muſt be effectual againſt all the world, 
except againſt the heir, who can challenge the 
deed as done through trouble of mind, and not 


deliberately. 
That the law of deathbed infers only a ground 


of reduction, will be evident from the following 


conſiderations. 1ſt, That no perſon is intitled to 


challenge a deathbed-deed except the heir, is an 
eſtabliſned rule; and it is equally eſtabliſhed, 
that the heir is barred from the challenge by the 
negative preſcription of forty years. My next 
authority is drawn from a caſe obſerved by Had- 
dington, 3d December 1608, Gilbert Supplicant. 
The caſe was this: A man bedfaſt with the gout, 
finding it neceſſary to ſell land for payment of 
debt, and fearing that people would ſcruple to 
deal with him in that condition; the court, on 
his ſupplication, directed ſome. of their number 
to viſit him; and they reporting, that though he 

X 2 could. 
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could not uſe his limbs, his memory and judge- 
ment were entire ; the judges declared, that the 
Anden to be made by him ſhould not be redu- 
cible ex capite lecti. This was a ſingular caſe, 


which ſhowed the ſenſe of the court in the ſtrong. 
eſt manner, that deathbed infers only a preſump- 


tion of weakneſs of mind, which muſt yield to a” 
direct proof of the. contrary ; and the proof i in 
this caſe ſatisfied all the judges, 

It is extremely right, that a man on deathbed, 


like a minor, or a perſon fatuous, ſhould be under 
the protection of the law, to ſecure him againſt 
deſigning perſons, who would lay hold of his 


weakneſs to make him do what he would abhor 


in ſound health; but if this protection were car- 


ried ſo far, as to cut down every deed done on 


deathbed, without regard to circumſtances, it 


might occaſion much wrong, without any ſub- 
ſtantial good. I inſtance intermitting diſeaſes, 
where a man is well and ill by turns, the ague, 
the gravel, the gout, the aſthma, &c. In the 


courſe of an ague, a man makes a deed in the 


intermitting day, in perfect health, and ſoundneſs 
of mind. But the ague wears him out, and he 
dies unexpectedly within threeſcore days. He 


happens not to go to kirk or market ; but in his 


intermitting days, he goes abroad, is acceſſible 
to all the world, and follows out his ordinary oc- 
cupations, as before he was ſeized with the diſ- 
eaſe, It would be unreaſonable to forbid a proof 

by 
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by unſuſpected witneſſes, that he was of Cd 
judgement when he made the deed. This rea- 


ſoning is equally applicable to the other diſcaſes 


mentioned. 7 
Taking it now for ah that the 1 of 
deathbed infers. a preſumption only, which may 
be redargued by a proof to the contrary, the 
next queſtion is, What proof is ſufficient ? I ob- 
ſerve with ſatisfaction, that our law is juſtly ſuſ- 


picious of acts of reconvaleſcence alledged to be 


done intra parietes, offered to be proved by no 
witneſſes but thoſe that are choſen by the grant- _ 


er, or by thoſe having undue influence over him, 
all other perſons being kept at a diſtance. Craig * 


handles this point with accuracy. After obſer- 
ving, that it is only called lectus egritudinis 


where the diſeaſe proves mortal ; he lays it 


down, that if the granter recover ſo as to go to 


church, to market, or to other public place, he 
is held not to have been in lecto egritudinis. 


But what, ſays he, if the granter be in ſuch a 


condition as not to be able to go abroad? He 
informs us, that ſome were of opinion, that a 
proof of the granter's being in ſound judgement 


would ſupport the deed ; and adds, that different 
judgements had been given upon that point in 


the court of ſeſſion. He gives his opinion againſt 


ſuch a proof; becauſe, ſays he, where a man 


9 1, dieg. 13.936. 


confined 
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confined to the houſe makes an irrational deed, 
it is preſumed to have been the effect of undue 
influence, which men are ſubject to at the laſt 
ſtage of life, though they may otherwiſe be ſans 
mentis; and that it would be unſafe to truſt wit- 
neſſes who are choſen by the man himſelf, or by his 
adviſers. This opinion has juſtly prevailed in our 
practice: Durie, 1ſt February 1622, Robertſon 
contra Fleming; Durie, 7th January 1724, 
Shaw contra Gray; Durie, penult July 1636, 
Richardſon contra Sinclair; Stair, 25th Februa- 
ry 1668, Dun contra Dun; Harcus, (Lectus æ- 
; gritudinis), February 1683, Daughters of Moun- 
tainhall. In this laſt caſe, it is obſerved by the 
Collector, that equipollent acts are not to be 
„ ſuſtained, unleſs having the eſſential qualities 
of being at kirk and market, viz. their being 
performed before many indifferent witneſſes.“ 
But where acts are done publicly, in preſence 
of unſuſpected witnefles, a proof of reconvaleſ- 
cence is always admitted. Craig, in the paſſage 
above cited, is of that opinion; and that opinion is 
followed in our practice. The following qualifica- 
tions to bar a reduction ex capite lecti were admit- 
ted to proof, viz. That the diſponer, ſeveral weeks 
alter the diſpoſition, had ſitten in his ſhop, and 
ſold his goods; and that he had walked before his 
ſmhop- door, and bought a ſuit of cloaths in the 
next ſhop; ſeeing that, being a Quaker, he did 
not go to urch: Harcus (Lectus egritudinis), 
February 


pr {»Þ 
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February 1683, Livingſton contra Goodale. The 
following acts to prove reconvaleſcence, were ſuſ- 
tained equivalent to the going to kirk or market, 
viz. the going from Edinburgh to Inverkeithing 
to aſſiſt at the election of a commiſſioner to par- 


liament, ſpending the whole day in a boat at fea 


for diverſion, walking in the Lady Home's gar- 


den, and viſiting priſoners in the tolbooth ; Foun- 


tainhall, 21ſt February 1694, Tillicheuen contra 
Innermaith. 


It will illuſtrate this doctrine, to compare a di- 5 
poſition of moveables upon deathbed, with that 
of land in the ſame circumſtances. Excepting 
arms and horſes for war, our moveables in an- 


cient times were of very little value; and men 


' were permitted to diſpoſe of them at pleaſure. 
A diſpoſition therefore of moveables on death- 
bed is ſuſtained : no objection hes againſt it, ex- 
cept that the granter was not compos mentis. 
A diſpoſition of land on deathbed is very differ- 


ent. It is preſumed, that the granter was not of 


diſpoſing mind; and reduction follows, un- 


leſs it can be proved, that he was of ſound judge- 


Moſt of the caſes that belong to the law of 
A terminate in preſumptions that can be 
redargued by a proof to the contrary. In our 
old practice, the law of deathbed was frequently 
applied to cut down deeds granted years before 
death, This latitude was corrected by act 4. 


parl, 
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parl. 1696, barring reduction where a man lives 


threeſcore days after the deed challenged, though 
he neither go to church nor market. The in- 
tendment of this ſtatute, is to infer a preſumption 
of reconvaleſcence, if the maker of the deed live 
- ſixty days after it. But it admits this preſump- 
tion to be redargued, by a proof that the man 
was not ſound in judgement when he made the 
| deed. Does it not follow from theſe premiſes, 
that though he die within ſixty days, yet the deed 
ought to be ſuſtained, if it can be proved by un- 
ſuſpected witneſſes, that he was of ſound judge- 


ment when it was made? It would be a ſtrange. 


partiality, to admit a proof for redarguing the 


preſumption of reconvaleſcence, where the grant- 


er lives threeſcore days; and yet to forbid a proof 
for redarguing the preſumption of the granter's 
being unſound in judgement, where he dies with- 
in the threeſcore days. The preſumption of re- 
convaleſcence from going to kirk or market, falls 
under the ſame plan of evidence. Lunatics are 

attacked with fits of delirium at intervals. An 
irrational deed is made in one of theſe fits; and 
when the granter returns to his ſenſes, he has no 

memory of what he has done. In his intervals 
| he goes both to kirk and market as uſual, but 
dies within threeſcore days. The going to kirk 
or market ſupports the irrational deed, upon the 
preſumption of reconvaleſcence. It will however 

not be doubted, that this preſumption may be 
Ss —— redargued 


FR! TE the Law of SCOTLAND, 1 169 


redargued by an offer to prove, whit the man 


was actually in a delirium when the deed was 


made. 


A ſingular caſe of deathbed i is a gradual be 
of nature from old age, where a man, without 
any diſeaſe, turns weaker and weaker, till the 
lamp of life be extinguiſned. This caſe may be 
attended with various circumſtances. Sometimes 


the mind wears out before the body, which was 
the caſe of the great Duke of Marlborough: they 
often wear out together. But the moſt ordinary 
caſe is, that the bodily faculties are at the loweſt 
ſtare, while thoſe of the mind are entire, though 
leſs vigorous than in the meridian of life, A man 


in this condition makes a rational deed, and dies 


within threeſcore days. It cannot be faid, that 


he was on deathbed ; for it is ſuppoſed that he 


was going about, and attending his affairs, as 


| uſual, ſpending no more time in bed than neceſ@ 
fary for the ordinary recruit of ſleep. A decay 
of nature commences commonly years before it 
end in death: where ſhall we fix the commences 


ment of deathbed ? But without going nicely or 
ſtrictiy to work, it muſt be admitted, that a man 


in the laſt ſtage of life, though afflicted with no 


diſeaſe, is more liable to ſeduction than in vigour 
of mind ; and upon that account deſerves, like a 
minor at leaſt, to be taken under the protection 
of law. In this condition, the preſumption that 
le was not of a diſpoſing mind when the deed 


Was | 
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was granted, takes place; to redargue which, a 
proof to the contrary ought to be admitted. And 
conſidering how little influence, in many inſtan- 
ces, old age has on the mental faculties, there is 
not another caſe, where a proof ought more 
chearfully to be admitted by unſuſpected witneſſes, 
for redarguing the preſumption of weakneſs of 
mind. A decay in a young man ſeldom diſables 
him to go to kirk or market; which will defeat 

a challenge on deathbed, though he die within 

ſixty days. Now, the going to a kirk or a mar- 
. ket, is not, in common ſenſe, fo pregnant evi- 
dence of the granter's being entire in judgement, 
as a proof by phyſicians, e or other un 
ſuſpected witneſſes. 

The caſe laſt mentioned is that of e 
He died of old age after a gradual decline, like a 
lamp after the oil is ſpent. Nor was his life a- 
bridged a moment by any diſeaſe. His phyſician 
| depones, indeed, that he was apprehenſive of a 
| palſy; but he was in a miſtake, for there was no 
| palſy. Faichney was not beſet by any deſigning 

perſons, to bias him againſt what he thought 

right. He was acceſſible to all the world, none 
being refuſed acceſs to him. He went both to 
church and market; perhaps ſupported, for the 
proof of that circumſtance is not clear. But his 
going to kirk and market, is however evidence of 
his not ſhunning to ſhow himſelf publicly. He 

certainly did not LEP at home, in order that 
there 
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there might be no witneſs but of his own chuſing. 
The proof by his phyſician and ſurgeon, of his 
being ſound in judgement when he granted the 
deed challenged, is ſatisfactory. Nor is their evi- 
dence redargued by the witneſſes who depone, 
that he looked pale and weakly, like a dying 
man; becauſe that is frequently the caſe of the 
body, when the mind is entire. And laſtly, the 
ſettlement challenged was a rational and pru- 
dent deed, perhaps the moſt prudent that could 


be deviſed by any man in Faichney's circumſtan- 
ces. The deed, notwithſtanding, was, in July 1776, 


reduced, as granted on deathbed. The judges 
were averſe to any argument that might weaken 
the me ion law FE deathbed. | 
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411 8. «4 
. Original form of a ſuſpenſion. 
N our preſent practice, a ſuſpenſion ſtays per. 
ſonal execution till it be diſcuſſed. But fot 


many years after a ſuſpenſion was introduced, the 
effect was different. It contained originally a 


warrant for citing the creditor to appear in the 
court of ſeſſion the fifteenth day after its date, 
fuſpending and diſcharging perſonal execution for 
ten days more. If the ſuſpenſion was not 


brought into court within that time, perſonal ex- 


ecution proceeded. In that view, when a ſuſpen- 
ſion was obtained in vacation, or at the end of a ſef- 
| fion, the warrant was granted for citing the cre- 
ditor to the firſt day of the following term, ſuſ- 


pending and diſcharching perſonal execution for 


ten days more, as in the other caſe. +: 
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r an 


Res judicata. 


iT belongs to the legiſlature to announce what 
is right and wrong; what ought to be done, 
and what ought not to be done: and the acts of 


the legiſlature bind every member of the ſtate. 


The power of courts of law, is far from being 1 
extenſive. A judge can declare what is right 
and wrong, in every proceſs brought before him. 
His opinion ſo far makes law; but in every other 
reſpect, it is no better than the opinion of a pri- 
vate perſon. Hence the maxim in the Roman 
law, Res inter alios judicata, aliis nec obeſt nec 
prodeſt. This maxim ſhall be illuſtrared in va- 


rious cales. 
I begin with a decree-condemnatory. This FT 


cree, as obſerved, makes law between the liti- 
gants, both as to relevancy and proof; but has 


no authority in a new proceſs, not even between 


the ſame parties. A proof by witneſſes is com- - 
plete evidence in the proceſs where it is taken; 


but in no other proceſs. Thus, a decree hold- 
ing the defendant confeſſed on the paſſive titles, 


was not ſuſtained as probative of the paſſive 


titles in another proceſs againſt him, though 
the 
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I 19th December 1737, inter eoſdem. 
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the ſame perſon was purſuer in both proceſſes #, 


But though at common law, a proof in a pro. 


ceſs-condemmatory, is not held pro veritate in any 
other proceſs ; yet, for the caſe of the witneſſes 


and for ſaving expence, the court of ſeſſion, as a 


court of equity, permits the proof to be tran. 
mitted into a new proceſs, and to be founded on 


per modum probationis ; provided the new pro- 
ceſs be between the ſame parties ; but with liber- 
ty to the defendant to move every objection a. 
gainſt the depoſitions, that would be relevant a. 
gainſt the witneſſes, were they called into court 
to depone a fecond time. A ſentence. of baniſh- 


ment in a criminal trial at the inſtance of a pri- 


vate party, with concourſe of the King's Advo- 


cate, having been pronounced in the court of ju- 


ſticiary againſt a criminal, upon a clear proof of 


theft and robbery; the proof, by authority of 
the court of ſeſſion, was tranſmitted into a new 
proceſs between the fame parties, for reparation 
and damages T. And it being objected, That a 
witneſs who had deponed in the court of juſticiary 
was rendered infamous after emitting his depoſi- 


tion, the objection was ſuſtained to render it in- 


valid T. For as, in ſtrict law, no proof is ſuſ- 


tained but what is taken in preſence of the judge, 


* Durie, 20th November 1629, Lundie contra Lundie, 


+ January 1731, Bunten contra Buchanan. 


equity 


ty 
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equity will not relax ſo far from this rule, as to [2 


give faith to a depoſition when the witneſs him- 


ſelf would not be liſtened to. In the ſame man- 
ner, a proceſs of count and reckoning, which had 


depended before arbiters but without a final 


ſentence, being brought before the court of ſeſ- 


ſion, a proof taken in the ſubmiſſion was admit- 


ted as evidence; reſerving all objections againſt 
the ſame, and reſerving alſo to both parties a re- 
examination of the witneſſes that were alive. They 


were alſo allowed to bring an additional proof, if 
neceſſary *, 


But ſuch a proof is not commonly ſaſtained in 
a new proceſs, where either the purſuer or de- 
fendant is different. And accordingly it is a rule, 


That a proof by witneſſes of the paſſive title 
geſtio pro herede, or vicious intromiſſion, is not 
evidence in another proceſs at the inſtance of a 


different purſuer. Yet the tranſmiſſion of depo- 


ſitions in this caſe, ſeems no leſs rational than 
where both purſuer and deiendant are the ſame. 


For if the purſuer be ſatisfied to join iſſue upon 
depoſitions taken in a proceſs where he was not 
a party, the defendant, who was a party, ought 
to have no objedion; provided he be allowed to 
object againſt the depoſitions, as againſt the wit- 


neſſes | themſelves, And from a caſc reported 


® 15th December 1733, Captain Chalmers contra Sir 
James Cuningham. 


by 
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by Lord Stair *, it appears, that this had been 
frequently practiſed. But the practice ought not 
to be indulged, where the defendant is different: 
it would be too wide a ſtretch, to ſuſtain depoſi- 
tions againſt a party who had no opportunity to 
put croſs interrogatories to the witneſſes. Thus, 
a decree proving the tenor of a bond againſt one 
of the obligants, being produced as proof in a 
_ proceſs of proving the tenor againſt the other obli- 
gant, the purſuer was not permitted to found up- 
on his decree as evidence; which obliged him 
to take a new proof . = 
I obſerve with regret, that the court has not al- 
ways been ſo chaſte. In a train of deciſions it 
has been found, that where the ſuperior's right 
is reduced, the decree is res judicata againſt his 
vaſſals, though not made parties in the proceſs. 
And that a decreet of reduction of a tack, is e- 
qually res judicata againſt ſubtenants T. Where 
a tackſman removes after his tack expires, whe- 
ther voluntarily, or by a decree of removing, his 
ſubtenants, who can have no pretext to continue 
poſſeſſion, may. be removed at ſhort hand. But 
ſuppoſing a tack to be reduced at the inſtance of 


9 13th January 167 5. Glendinning contra Earl Nithl- 
dale. 


+ Newbyth, 1ſt DARIN 1665,  Broowkall contra 
Marquis of Douglas ; Stair ; Dirleton, 13th py 
1675, Glendinning contra Earl Nithſdale. 


+ See Dict. of Dec. Res inter alios, ſect. Res Tn dicatte 
- the 


As 
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the landlord upon fraud or other ground of re- | 
duction, Quæritur, Can ſubtenants be removed at 


ſhort hand? If the tackſman had no power to 
ſubſet, they may be ſo removed; becauſe they 


have no right to continue poſſeſſion of another 
| man's property againſt his will. But if the tackſ- 
man had a power to ſubſet, they cannot be ſo re- 
moved: they have a title to poſſeſs derived from 
the landlord himſelf. The judgement againſt the 
tackſman is res inter alios as to them. There muſt 
therefore be a new proceſs againſt the ſubtenants; 


in which they will be admitted to ſupport the 
tackſman's right, notwithſtanding the res judica- 


ta againſt him. And in this particular, ſubvaſſals 
are preciſely ſimilar to ſubtenantss Upon re- 
demption of a wadſet, the wadſetter's tenants, _ 


and alſo his feuers, may be removed brevi manu 


at the next term. But ſuppoſing, that a man in 


poſſeſſion upon a title of property, has created 
feus, or other ſubaltern rights; a reduction of 
his right by a perſon producing what appears to 


be a preferable title, will not intitle that perſon 
to turn out brevi manu thoſe who have ſubaltern 
rights. A proceſs is neceſſary againſt them, in 
which they will be admitted to ſupport the right 


of their author. But is a reduction of the au- 
thor's right effectual againſt a purchaſer, who has 
only a diſpoſition, or a minute of ſale? The 
doubt is, that a ſubtenant or ſubvaſlal in poſſeſſion 


is known, and may be made a party in the reduc- 


| 2 | | tion; : 
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tion; which is not the caſe of a diſponee without 
infeftment. But even here the maxim ſtands 
good, That a res judicata cannot affect third 
parties. Nor is there any hardſhip : for the re- 
ducer, by taking infeftment, acquires the civil poſ- 
ſeſſion of the land; which will force. the diſpo- 
nee to become purſuer, if he have any proſped 
to ſupport his author's right. 

A decree againſt the principal debtor, was of 
old held to be res judicata againſt the cautioner ; 
as if res judicata were effectual againſt all the 

world, like an act of parliament. But that opi- 

nion wore away; and at preſent it is eſtabliſhed, 
that a decree againſt the principal debtor, is not 
res jadicata againſt the cautioner, either as to re- 
levancy or proof *. 

Next in order come the effects of a decrect- 
abſolvitor ; firſt, with reſpect to a new proceſs be- 
tween the ſame parties; and, next, where the 
purſuer or defendant is different. With reſpe& 
to a new proceſs between the fame parties, an 
az abſolvitor from defect of proof, mult be diſtinguiſh- 
ed from an abſolvitor from defect of relevan- 
cy. Where the purſuer fails in proving, it was 
a rule in the Roman law, That he is not per- 
mitted to renew the action, even on production of 
a writ noviter veniens ad notitiam . This 


KL Forbes, 28th December 1709, Hamilton contra 
Calder, | 5 + 1.35. De re Judicala. 


rule 
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rule is evidently a remnant of the old law, which 


held a decree to be equivalent to a decreet-arbi- 
tral, or a tranſaction de re dubia, putting a 


| final end to the claim. But as a decree in our 
preſent practice depends on the authority of the 


judge, his authority is confined to the evidence 


produced in the proceſs ; and therefore cannot 


bar a new production upon which the judge had 


no opportunity to give an opinion. For that 


reaſon, the court, in a new proceſs having the 
ſame concluſion, admit writs noviter venientia ad 
notitiam x. The ſame reaſon, it is true, would 


admit a new proof by witneſſes : but a more 


weighty reaſon on the oppolite fide excludes ſuch 
a proof, viz. the danger of ſubornation and per- 
jury. Such a proof is not permitted even in the 


ſame proceſs, except in very favourable circum- 
ſtances +. As there is, not the ſame. danger, 
where the facts offered to be proved are different 


from what were formerly the ſubject of proof, 


the court frequently gives way to a proof of ſuck 


facts in the ſame proceſs 1. But I know no 


example of admitting ſuch proof in a new proceſs. 


We proceed to an abſolyitor from a proceſs as 
irrelevant. Such abſolvitor will not bar a new 
proceſs between, the ſame parties, n the 


* Stair, 22d June 1681, Paton contra Stirling. 
+ See Dictionary, Preceſe, ſea, Incident diligence. 


way e P ct. Competent and omitted. 
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fame concluſion from a different medium. Thus, 


in a reduction of a diſpoſition on the act 1621, 


the defence was, That an abſolvitor had formerly 
been pronounced againſt the purſuer in a proceſs 
for reducing the diſpoſition on the head of inhi. 
bition; and that it would make law-ſuits endleſg 
to admit a new ground of reduction. The court 


was of opinion, that competent and omitted bars 


only the defendant, not the purſuer, againſt 
whom no ſuſpicion lies of willingly protratting 
his cauſe; and therefore, that a purſuer may in- 


fiſt upon any new NN of law that was omit- 


ted in a former proceſs *. This opinion is clear. 


ly founded on the doftrine above laid down; 


res judicata has no authority except with re- 
ſpect to the points determined; for fo far only 


did the judge interpoſe his Wiberg 


It the concluſion be alſo different, there can 


be no reaſon for ſuſtaining the exceptio rei judi- 


cate. © $i quis interdicto egerit de poſſeſſione, 


be poſtea 1 in rem agens, non repellitur per EXCEP- 


“ tionem 3 quoniam in interdicto, poſſeſſio, in 


« actione, proprietas vertitur +,” 


Haying diſcuſſed a new proceſs having the 


fame concluſion, but upon a different medium, 
and alſo a new proceſs with a different con- 
cluſion ; there remains only a third variety; 


» Fountainhall, 27th December 1692, Kinloch con- 
tra Oliphant. + 1. 14.5 3. De except. rei jud. 


which 


9, 


ch 
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which is, that the new proceſs is the ſame : 


with the former, except as to the purſuer's title, 


Take the following example. Being ſerved heir 
in general to my father and ſubjected to all his 
debts, I bring a reduction, on the head of fraud 
and cireumvention, of an heritable bond granted 
by him; and an abſolvitor goes againſt me for 
want of ſufficient proof. I afterward complete 


my right by infeftment to the land upon which 


the heritable bond is ſecured: and in order to 
diſburden my eſtate of the bond, I bring a freſh 
reduction, upon the ſame medium, but without 
offering any additional proof, either by writ or 
witneſſes. Will the exceptio rei judicatæ be 
ſuſtained againſt me? The preſent proceſs is 
founded on my right of property ; my former, 


upon my right to be relieved from payment of 


an unjuſt debt; and therefore, in ſtrict law, the 
exception militates not. But upon the principle 
of expediency it ought to be ſuſtained : a regu- 
lar ſentence ſtands againſt me, finding there is no 
evidence of the fraud and circumvention. I have 
no reaſon to expect an alteration ; and I ought 
not to diſtreſs my party by a new proceſs, when 
I have no rational proſpect of ſucceſs. 

So much where the proceſs 1 is between the ſame 
parties. What remains is the effect of an abſol- 
vitor, where the new proceſs is carried on by a 
different purſuer, or againſt a different. defendant, 
1 conſider not repreſentatives to be difterent per- 

{ons : 
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ſons: an exceþtio rei judicate, if available a. 
gainſt the purſuer himſelf, muſt be equally ſo a. 
gainſt his repreſentatives. I can think but of 
one exception ; and that is, where the decree is 
founded on a circumſtance perſonal to. the purſuer 
or to the defendant. For example, if the abſol- 
vitor proceed upon a promiſe made by the pur. 
ſuer, that he himſelf ſhall not demand payment, 
the exceptio rei judicate will not bar his repre. 
ſentatives. And if the abfolvitor proceed on a 
| promiſe made to the defendant, that the ſum ſhall 
not be demanded while he is alive, the exceptio 
rei judicata will not benefit his heirs or caution- 
ers. . 
Inſtances are not rare, of a proceſs whe re- 
newed by others than the purſuer of the firſt pro- 
ceſs, or his repreſentatives. Againſt ſuch the 
exceptio rei judicatæ will not operate; becauſe, 
as obſerved above, the opinion of a judge makes 
law between the litigants only, and their heirs, 
Thus, in a ſuit upon the paſſive titles by a credi- 
tor of the predeceſſor againſt his repreſentatives, 
an abſolvitor will not bar another creditor infiſt- 
ing in a proceſs of the fame kind. Nor will an 
| abſolvitor in a proceſs of uſury by a private party, 
bar the King's Advocate iofiſting ad vindictam 
publicam *, 


'* Durie, 8th March 1623, * "Advocate contra 
Moriſon. 


Though 


* Art. 28. the Law of ScoTLAND. 183 
5 Though from the nature of a proceſs, the ex- 
J ceßtio rei judicats cannot operate in a pro- 
6 cels of the ſame kind carried on by a differ- 
ent purſuer; it deſerves conſideration, whether, 
r in ſome caſes, it ought not to operate in equity. 
” 1 give, for example, a reduction on the head of 
nt deathbed, in which an abſolvitor goes againſt the 
_ heir-apparent, who is the purſuer. After his 


he repreſents not the former purſuer, the abſolvi- 
on. tor will not avail againſt him. And though the 


diſponee prevail alſo in this proceſs, yet he lies o- 
pen to new proceſſes while any perſon remains 


who can claim as heir to the diſponer. One thing 


ſuſpicion of colluſion to bar an equitable remedy ; 
for it cannot be the intention of the heir who 
brings the reduction, to ſecure the diſponee by a 
ſimulate proceſs, when he can ſecure him openly 
by a ratification, without needing to put on a 
maſk. Two reaſons concur in equity to ſupport 
the exceptio rei judicate againſt every ſubſe- 
quent heir. Firſt, the hazard of bribery and 
perjury, where the ſame facts are admitted to 


probation a ſecond time; and, next, the inſup- 
portable hardſhip of ſubjecting the diſponee to re- 


tra ductions without end. 


An abſolvitor in a proceſs of irritancy carried 


ugh I ® againſt a tenant in tail by the immediate ſub- 
ſtitute, 
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death, the ſame proceſs is competent at the in- 
nal ſtance of the heir- apparent next in order; and as 


is evident, that in this reduction there can lie no 
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ſtitute, will not, after that ſubſtitute's death, bar 
a new proceſs upon the ſame facts carried on by 


the ſubſtitute next in order. The new proceſs 


is not barred at common law, becauſe an abſol. 
vitor has no effect but againſt the parties engaged 


in the proceſs ; nor is it barred in equity, be- 


cauſe the former proceſs may have been colluſive, 
This is one of many hardſhips that a tenant. in 


dall is ſubjected to. 


The defendant, in a reduction upon cither of 


the bankrupt ſtatutes, is in a ſtill worſe condition. 
Any one creditor may bring a reduction of an 
alienation made by the debtor, on the medium of 
his inſolvency ;' and an abſolvitor againſt one cre- 
ditor, avails not againſt any other. Againſt this 
| hardſhip, which may be intolerable, law knows 


no remedy. 
In a former article &, mention is made of ac- 


tions founded on perſonal privileges, ſuch as, 2 
reduction on the head of deathbed, on that of 


minority and leſion, on interdiction, &c.; and it 
is there obſerved, that if the privileged perſon re- 
fuſe to inſiſt, 'a court of equity will authoriſe his 
creditors to infiſt in his name. And now, with 


reſpect to an ablolvitor in ſuch a proceſs, J in- 
quire whether an action of that kind ought to be 


' ſuſtained to every ſingle creditor, or whether it 


be neceſſary that all who are known muſt join in 


* Article 21. 
„ | the 


the 
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the proceſs. To faſtain action at the inſtance of 
a ſingle creditor, may ſubject the defendant to 

an action at the inſtance of every creditor; which 
m of equity will never countenance. There- 
fore, to ſecure the defendant as much as poſſible, 


without forfeiting the creditors, the court may = 


juſtly refuſe to ſuſtain the action, till all the cre- 
ditors be advertiſed edictally, to concur. And if 
an abſolvitor be obtained, the exceptio rei judi- 
cate ought to be ſuſtained even againſt thoſe who 
did not concur. 

If the next in kin, ent of confirming, take 
out a licence to purſue, and upon that title inſiſt 
in a proceſs againſt a party ſuppoſed to be debtor 
to the deceaſed; will an abſolvitor in that proceſs 
ſecure the deſendant, when the purſuer dies with- 
out confirmation? It will not: the debt lies ſtill 
open to be confirmed by the ſucceeding next in 
kin; and againſt him the abſolvitor does not o- 
perate. The commiſſaries therefore ought to a- 
void giving a licence, if the circumſtances be not 
highly favourable. It is hard indeed to oblige the 
purſuer to confirm a doubtful claim, which, after 
an expenſive proceſs, may produce nothing: on 
the other hand, it is no leſs hard to oblige a 
man, contrary to common law, to ſuſtain a pro- 
cels where he cannot have the benefit of a res 
judicata. N 

Hitherto the eſfects of a ſtanding decree have 


been under conſideration. But a decree may 
4 _— 
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de reverſed, in a reduction, or upon an appeal, 
after having received execution in whole or in 
part; and we now proceed to examine, how far 
| ſuch execution ought to be ſupported againſt the 
reverſal. Some decrees proceeding on errors in 
fact or in law, are voided as unjult. Some, in 
themſelves juſt, are voided by means of facts 
afterward diſcovered. I need ſcarce add decrees 
that are voided as ultra vires : when a Judge 
tranſgrefſes his powers, he is no better than a pri 
vate perſon. 
With reſpe& to a decree erroneous. in law, a 

judge has legal authority to determine controver- 
fies regularly brought before him. But his o- 
pinion is not, like that of an arbiter, the determi: 
ning rule: he is tied down to make law his rule. 
And therefore, if the decree he pronounces be 
not founded on law, it is void, as deſtitute of le. 
gal authority. Every decree, it is true, is pre- 
ſumed to be according to law; but the preſump- 
tion flies off, if the decree be reverſed in a ſu- 
perior court. I put the caſe, that a certain ſub- 
ject, the property of which is controverted, is 
decreed to belong to the purſuer, who, accor- 
dingly, is put in poſſeſſion by execution on the 
decree. The decree is reverſed in a ſuperior 
court, as erroneous in law: is the property tranſ- 
ferred, yea, or no? The anſwer is, that a judge 
cannot transfer property without a juſt cauſe. 
The ſuperior court pronounces, that the proper- 


i} 


ans 


a. 
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ty belongs not to the purſuer, but to the defend- 
ant. And accordingly, we find not in the law of 
any civilized country, that an unjuſt decree is 
one of the modes of transferring property. 

To illuſtrate this doctrine, figure a ſettlement | 
of a land-eſtate upon a long ſeries of heirs, and 
a controverſy between John and James about the 
ſucceſſion, after the death of a predeceſſor who 
left no iſſue. James being preferred by the court 
of ſeſſion, is ſerved and infeft ; and aliens the e- 


| ſtate for a valuable conſideration. The decree is 


reverſed in the Houſe of Lords, and John is found 
to be the righteous heir, According to that 
judgement, the ſervice and infeftment of James 
are void; and the alienation made by him is alſo 
void, as proceeding a non habente poteſtatem. 
The ſubje& conſequently remains in hereditate 
jacente of the predeceſſor ; and John may take 
poſſeſſion, by making up a title as heir. All 
that James gains by the decree of the court of 
ſeſſion, is to be a bona fide poſſeſſor, qui fruc- 
tus perceptos et conſumptos facit. ſuos. - 
Money is ſingular : the property of it is tranſ- 
ferred by poſſeſſion, not even excepting robbery. 
The perſon however who has unjuſtly acquired 
the property of money, is bound to pay the equi- 
valent; and a decree erroneous in law, will af- 
ford no protection; witneſs the caſe of payment 
made to a putative creditor, by authority of a de- 
crec. The decree will protect the debtor from 
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the true ereditor; but will 1 it alſo protect the pu- 
tative creditor who has received the money? 
No. The putative creditor holds the ſum fine 
juſta cauſa; and he is bound in conſcience to 
pay it to the true creditor ; ; and that payment ſets 
all to rights. 

Suppoling now a decree to be affirmed, inſtead 
of being reverſed, it is effectual from its date, as 
if it never had been challenged. One exception 
there is, which merits attention. A pariſh-mini- 
ſter is depoſed by the preſbytery ; and the ſen- 
tence is affirmed by the ſynod and general aſſem- 
bly. He undoubtedly ſtands depoſed from the 
date of the preſbytery's ſentence ; but muſt he 
_ reſtore the ſtipend beſtowed by him on his pro- 
ceſs, and on maintenance of his family ? He 
cannot urge a bona fide poſſeſſion after the firſt 
ſentence ; and he has no defence at common law. 
Upon theſe grounds it once was found, that the 
ſentence of the aſſembly operates retro to the date 
of the ſentence affirmed, which bars the miniſter 

from the ſtipend falling due in the interim . 
But this judgement ſeems to reſt upon common 
law, contrary to equity: while a miniſter expects 
to have the ſentence reverſed, it would be rigo- 
rous to deprive him of the only fund he has 
for proſecuting the appeal, not to talk of ſubſiſt- 
ence to himſelf and family. Equity therefore 
continues him in poſſeſſion of the ſtipend, till the 
ſentence be affirmed in the laſt reſort. And if he 
July 1723, Muir contra Hepburn, = 

es c 
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be litigious, he may be ſubjected to the expence 
of the proceſs. Here then is a caſe, where the 


ultimate ſentence only is effectual, though the 


firſt ſentence be juſt. And this muſt always hap- 
pen, where the ſubject in controverſy is alimenta- 


ry, ſuch as the ſtipend of a miniſter. 
The other branch of unjuſt decrees is, where 


they are founded upon an error in fact. All con- 
troverſies that can be brought before a court of 


juſtice, ariſe from facts; and if judgement be gi- 


ven upon en error in fact, it is ſet aſide as not 

being a judgement upon the caſe in controverſy. 
We proceed now to the other kind of decrees, 

which, though not unjuſt, are rendered ineffec- 


tual by facts afterward diſcovered. The follow- 


ing caſe is a proper example. The eſtate of Bal- 


quhain was poſſeſſed many years under a ſtrict 


entail. Upon the death of Erneſt Leſſy without 
iſſue, a competition aroſe between Sir James Leſ- 
ly and Count Antonius Leſly, a German; each 
claiming to be ſerved as next heir of entail. 


Count Antonius was preferred by judgement of 


the court of ſeſſion, affirmed in the laſt reſort, 
finding him to be the next heir of entail in terms 
of the ſettlement. Having completed his title to 


the eſtate by ſervice and infeftment, he conti- 


nued in poſſeſſion ſeveral years, as undoubted 
proprietor. At laſt Peter Leſly-Grant entered 
the liſts as next ſubſtitute to Count Antonius, 
fiſting | in a reduction of the Count's right, as 

| being 


ö 
| 
N 
} 
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== being an alien, and therefore incapable to inhe« 

| N ; | rit land in Britain. The purſuer prevailed in 

| 5 his reduction before the court of ſeſſion; and 

A this judgement was affirmed in the Houſe of 
Lords. - 


The judgement preferring Count Antonius 

| = before Sir James, lay not open to any challenge. 
But it was rendered ineffectual by the later 
judgement finding Count Antonius an alien. 
Nor are the two judgements inconſiſtent with 
each other; their import in conjunction being, 
that Count Antonius was next heir of entail, 
but that he was perſonally diſqualified. Thus 
ſtanding the caſe, the queſtion is, Whether the 
citate of Balquhain was transferred to Count An- 
tonius by his infeftment proceeding on the firſt 
judgement ? or, Whether the judgement was 
null and void, with all its conſequences, being 
in favour of an alien? Suppoſing the former, 
all acts done by him preceding Leſly-Grant's 
challenge, mult be effectual: ſuppoſing the latter, 
theſe acts are void, as flowing a non habente po- 
teſtatem. In order to reſolve this intricate que- 
ſtion, we aſſume a propoſition that will not be 
controverted; which is, That a judgement cannot 
operate beyond the intention of the judge, more 
than a covenant beyond the intention of the con- 

' tractors. Now, no more was decreed, nor in- 
tended to be decreed, but that Count Antonius 

| was called to the ſucceſſion before Sir James Leſ- 


ly; 
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ly; and the objection of lienage remained entire, 
Hence it is evident, that Count Antonius was on- 
ly a putative proprietor, never really veſted in 
the eſtate. Suppoſe the Count, without oppoſi- 
tion, to have been infeft as heir of entail, this 
infeftment could not transfer the property to him, 
an alien; and the oppoſition he met with, could 
not ſupply the defect of his right. 

To conclude, when a juſt decree is rendered 


ineffectual by facts afterward diſcovered, every 


conſequent act muſt be equally ineffectual. Thus, 


in the inſtance given, the judgement finding 


Count Antonius next heir of entail being render- 
ed ineffectual by his alienage, the conſequent ſer- 
vice and infeftment were equally ſo. A ſervice in 
ſuch a caſe confers no right; and it is an eſta- 
bliſhed maxim, "That a title without & ate 18 of no 
ſignificancy. 

As to the effect of a foreign decree, ſee Prin. 


ciples of Eu, book ch. 8. 
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what he has paid ultimately above his proportion 


If one pay the debt, and take an aſſignment, what 
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11 
Mutual relief among co-obligants. 


Ebtors bound together, whether as co-prin- 
cipals or as co-cautioners, are held by law 

to be, as in a ſociety, bound to a& for the com- 
mon behoof ; and conſequently that every right 
relative to the common bond, muſt accrue to the 


whole, though purchaſed oF, one of them in his 


OWN name. 
Hence it is, that a cautioner paying the debt, 


and taking aſſignment to himſelf, is not at liberty 
to lay aſide his character of cautioner, in order 


to put himſelf in the creditor's place. The al- 
ſignment accreſces to the whole cautioners, and 
cannot be extended farther than the claim of re- 
lief would go without it. 

Hence, alſo, a cautioner demanding relief mult 
communicate eaſes : which is faying only, that 
he can claim no more from his co-cautioners but 


of the debt. 
Suppoſe ſix correi debendi, or co- obligants. 


method is he to follow for operating his relief! 
Can he, in virtue of his alignment, claim the 
whole from any one of his co-obligants, ſubtraQ- 

2 — | — ing 


ing only his own tine ? 0 muſt he be content- 
ed with a ſixth part from each co-obligant ; re- 
ſerving action for a further demand, in caſe any 
of them prove inſolvent ? The firſt is, in effect, 


giving to the aſſignee the benefit of the aſſignment, 


to draw more than. he would be intitled to by an 
action of relief; which is contrary to the equality 
that ought to be preſerved among co-obligants. 
The other is not leſs unequal on the other fide; 
ſor the obligant who has been compelled to pay 
the whole debt, is in a worſe condition than the 
other co-obligants, cach of whom advances the 
ixth part only. OO | 

The rule therefore ought to be, That every 
ſingle obligant muſt bear an equal proportion with 
the aſſignee. For example, Six cautioners are 
bound in a bond for L. 600; A, paying the debt, 
ought to be relieved of the one half by B; and 
each of them is intitled to draw L. 1090 from C; 
which puts the three upon an equal footing ; and, 
lo on, till each of the ſix be brought in for his 
are. Now, as this produces a perfect equality 
among the co-cautioners, it avoids, at the fame 
time, an after reckoning, in caſe of infolvency. 

But what if the cautioner who takes an aſſign- 
ment upon paying the debt, be laid under the ne- 
ceflity. of adjudging the eſtates of ſuch of his co- 
cautioners as happen to be inſolvent. I ſee not 
that this varies the caſe. He may attack any of 


his co- cautioners, and draw out of his effects the 
x b one 
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one half of the ſum contained in the adjudication, 
And having recovered that ſum, he muſt com- 
municate his adjudication to the competing credi. 
tors; ſo as that he and they may recover from 
the other co-cautioners what remains of the debt. 
I think indeed, that the cautioner-afſignee may ad- 
judge for the whole debt, without ſubtracting e- 
ven his own ſhare ; becauſe it is a benefit to the 
| ſolvent creditors to have the adjudication as exten- 
ſive as poſlible, in order to draw the greater ſum 
in competition with the other creditors of ſuch of 
the cautioners as happen to be inſolvent, 


ARI. 


eee 
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Heir entering cum beneficio inventarii. 


er progreſs toward perfection, than that 


concerning heirs entering by an inventory; and 


yet no branch deſerves more the attention of the 
court of ſeſſion, conſidering what influence it has 


on payment of debts, and circulation of money, 
matters of great importance in a commercial coun- 


try. | 


In order to improve our law in this particular, 
it is neceſſary to ſtate the articles that require rec- 


tification. I begin with the hardſhip that the cre- 


ditors lie under. The creditors, it is true, can 


bring the eſtate to a ſale, a falutary regulation 
authoriſed in the later practice of the court of 
ſeſſion. But then, it is in the power of every 
heir who takes the benefit of an inventory, to de- 


prive the creditors of that privilege . If before a 


proceſs of ſale be raiſed, the heir enter into pay- 


ment of his predeceſſor's debts, the other credi- 


tors are barred from a proceſs of fale ; for after 
paying the value, or any part of the value, the e- 
ſtate cannot be wreſted from the heir. 

2do, As it is admitted, that the heir may le- 
gally pay primo venienti, favourite creditors will 


B b 2 be 


Art. 30. the Law of SCOTLAND. „ 


IE W branches of our law have made a ſlow- 
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be preferred, or ſuch as give the largeſt compoſi: 
tion. A power ſo arbitrary, which opens a wide 
door to injuſtice, and even to fraud, is a re. 
proach to the law of a civilized country. And 
yet the court of ſeſſion, far from repreſſing the 


evil, have countenanced it ; finding, that an heir 
cum inventario, may not only pay primo venien. 
ti, but may alſo prefer what creditors he pleaſes, 


by granting heritable bonds of corroboration, 


Nay, farther, if the creditors allow, a year to e- 
lapſe, there is nothing to bar the heir from a- 


liening the whole cſtate, which effeQually prevents 


aà ſale at their inſtance. 


Ztio, It may readily happen, that a perſonal 
action for payment is carried on againſt the 
heir by one creditor, and a ſale of the land by 
another. What ſhall be done in that caſe ? 


Both actions cannot proceed; and yet no rule 
appears for giving a preference to either. A fa- 
vourite creditor will never be wanting to car- 


ry on the perional action, with a view to ſerve 
the heir, in contradiction to all the other credi- 


tors. 


As our law ſtands at preſent, the heir is alſo 


| ſabjected to many hardſhips. If, apprehending 


the debts to excecd or equal the value of the e- 


ſtate, he make no oppoſition to a ſale at their in- 


ſtance, the whole may ſoon be brought to a fair 
concluiion. The price is divided among the cre- 
ditors ; and the {urpius, it any, goes to the heir. 
1 | But 
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But if all the debts that he can diſcover is not 
exceed the value of the eſtate, his affeQtion for 


his paternal inheritance makes him pay the whole, 
fearing no further diſturbance. I ſee not however, 
that the poſſeſſion of the eſtate is ſecured to him. 
A new creditor ſtarting up any time within forty 


years, can relevantly alledge, that the debts paid 


amount not to the value of the eſtate. This 
brings on an intricate, tedious, and expenſive 


law-ſuit ; and the decree, ſuppoſing it to be in 
favour of the heir, protects him not againſt the 
fame diſtreſſing courſe with other creditors who 
afterward appear; for they are not bound by a 
judgement to which they were not parties. And 
ſo the heir lies oo to perpetual haraſſment, 


without proſpect ot an end. 
In theſe unhappy circumſtances, the- heir's 


hands are effectually tied up from making any 


improvements. For it is a rule eſtabliſhed by 


the court, That the heir muſt account to credi- 


tors according to the preſent value of the 1 inven⸗ 
tory. 

Luckily, a remedy to theſe evils falls ander the 
nobile officium of the court; and our judges 
cannot be more uſefully employed than in eſta- 


bliſhing a proper remedy. In that view, the fol- 
lowing hints are ſuggeſted to be corrected or im- 


proved. 


is recorded in the books of ſeſſion, advertiſements 
= 8 8 muſt 


1. That within a month after the inventory 
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muſt be put in the news- papers, calling the cre- 
ditors to produce their grounds of debt with- 
in ſix months, in the hands of the keeper of the 
ſaid record; of which a liſt ſhall be made, ſub- 
ſcribed by the keeper and witneſſes. 

2. That the heir ſhall have forty days for exa- 
mining the liſts and vouchers, in order finally to 
reſolve, either to abandon the eſtate to the cre- 


ditors, or to hold the eſtate and ſubje& himſelf 
to the claims contained in the liſt, And till that 


term be elapſed, the creditors ſhall be barred from 
doing any diligence. 

3. If the heir ſuffer the forty days to e | 
without delaring his reſolution as aforeſaid, the 
creditors are impowered forthwith to bring the 
eſtate to a ſale, as a bankrupt-eſtate ; the price 


to be divided among the creditors, the ſurplus 


to the heir, if there be any ſurplus. 

4. If the heir come to a reſolution to hold the 
eſtate, he muſt, before commencement of a pro- 
ceſs of ſale, deliver to the keeper a formal deed, 
binding himſelf to pay all the claims contained in 
the liſt ; reſerving to him, as to any other heir, 
objections and defences that may be competent a- 

n particular claims. 

. In that caſe, he ſhall be intitled to apply to 
is court of ſeſſion, praying, that the juſt value 
of the lands and other ſubjects contained in 


the inventory, be aſcertained by a proof. And 
the value thus aſcertained by the court ſhall be 


held 
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held the faſt value, to bind the heir, and al the 
creditors who may afterward appear. 


6. After the value is thus aſcertained, and 
the objections and defences againſt particular 


claims are diſcuſſed; the court, upon a ſecond 


application by the Br, ſhall take inſpection of 
the claims ſuſtained. If theſe be found to equal 


the aſcertained value of the inventory, the heir 
ſnall be declared free from being further liable 


to any debts or deeds of his predeceſſors. If 
they fall ſhort of the aſcertained value, the ba- 


lance, with its intereſt, ſhall be declared a ſum - 
in the hands of the heir, ready for creditors who 


may afterward appear. 


7. If the heir negle& to apply to the court 
for aſcertaining the value as aforeſaid, he ſhall be 


bound to account to the creditors who afterward 
appear, for the ſubjects inventoried according to 
the value at the time of the demand. When 
this value is aſcertained by a proof, and from it 


is ſubtracted the ſums paid to the creditors who 


appeared in due time, the remainder ſhall be a 
fund in the hands of the heir, for ſatisfying the 
preſent creditors; and if there be a ſurplus, it 
ſhall remain for other creditors who may after- 
ward appear, or who have appeared after the ſix 


months allowed to creditors to produce their 


grounds of debt in the keeper's hands. 
8. If the heir, without ſignifying his reſolution 
of keeping or abandoning the eſtate, ſhall diſpoſe 
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of it, or of any part, he ſhall be ſubjected univer- 


fally, as if he had entered without inventory. And 
juſtly; becauſe he has prevented the creditors 


from bringing the eſtate to a ſale. 


ART, 


b 
i 
8 


* 
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4 1 T. XXXI. 


Rules for ; ranking ers and diſpo- 
Nees ON a bankrupt eſtate. 


Arly in life ſome of my leifure-hours were 


of Scotch law; and theſe eſſays, intended for 
private uſe merely, found however their way into 


the public. Againſt frequent ſolicitations, I re- 


ſolved, that that juvenile performance ſhould never 
again ſee the light ; being ſenſible, that in a young 
author imperfections are pardoned, which will 
not be indulged in later editions, when the ex- 
cuſe of youth no longer ſubſiſts. At the ſame 
time, I thought it would be ſerving the public 


better, to incorporate in my later works the ſub- 
ſtance of theſe eſſays. The ſubſtance accordingly 


of the eflay termed Beneficium cedendarum ac- 
tionum, is taken into Principles of Equity ; the 
eſſay on Preſcription, enlarged and improved, 
makes a chapter in the preſent work ; and I have 
here added the eſſays Vinco vincentem and Jus 
tertii, without any material alteration, but of a 


neater form. It was indeed proper, that theſe 
technical titles ſhould be converted into others 


more expreſſive of the ſubject. The firſt I term 
“Rules for ranking creditors and diſponees on 
Cc « 4 


employed to frame eſſays on particular heads 
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,a bankrupt eſtate ;* I term the other, © What 
© intereſt is ſufficient to intitle one to ſue or to 
defend. 


In a competition among rights burdening land, 


priority of time determines the preference. A 
land- proprictor who burdens his land with an he- 
ritable bond completed by infeftment, yields pre- 
ference to the creditor in a competition about 
the rents. And as he himſelf is poſtponed to the 
creditor, every ſubſequent right he grants muſt 
equally be poſtponed. For the fame reaſon, 
where the eſtate is ſold, the infeftment of annual- 
rent is preferahle on the price, as formerly on 
the land. Hence in a competition among real 
rights, the rule is, Prior tempore, potior jure. 
Certain objections, or grounds of reduction, 
diſturb the operation of this rule, by ſetting a- 
ſide a prior creditor in competition with one po- 
ſterior; an inhibition, for example, a conſent 
by one creditor to the preference of another, and 
many others that occur in rankings. 
No rule is more eaſy in its application, than 
that of ranking real debts according to their dates. 
But it is not always eaſy to determine the effect 
of objections, or grounds of reduction. The 
way is, to begin with computing what each ſhould 


draw by tlie general rule, Prior tempore, potior 


jure; and this will be the ultimate draught of 
the creditors who are not ſubjected to any ob- 
jection or ground of reduction. Proceed next 
to 
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to conſider what a poſterior creditor is intitled to 
draw from a prior, againſt whoſe right he has 
an objection or ground of reduction. As every 
relevant ground of reduction is, in a competition, 
conſidered as equivalent to a deeree of reduc- 
tion; the prior creditor may be laid aſide, as ſup- 
poſed to be cut down by a decree of reduction; 
and whatever ſum the poſterior creditor would 


draw out of the common fund upon that ſuppo- = 
ſition, he is intitled to demand from the prior 


creditor : there is no reaſon for confining him to 
a leſs ſum ; and he can have no pretext for de- 
manding more. This operation requires to be 
explained ; and the beſt explanation will be ex- 
amples. Let three real creditors be ſuppoſed in 
the order of time, John, James, and William. 
William lent his money upon a conſent from 
John to his preference, The fund 1s 6, each 
of the debts 4. Ranking the three creditors ac- 
cording to the order of time, which is the firſt 
ſtep, John draws 4, James the remaining 2, and 
nothing is left to William. We then proceed to 


conſider the effect of John's conſent to Willam's 


preference; which imports no more but that 
John ſhall make no oppoſition to William, lea- 
ving him to draw as if he John were not in the 
field. To give the conſent any further effect, 


would make it the ſame with a conveyance of 


John's claim to William; which is not the in— 
tendment of a naked conſent to a preſercnce. 
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204 FErvciparttions reſpecting Art. 41, 
Laying then John aſide, William can draw but 
2; becauſe James, as prior in time, excludes him 
from the other 4; and this ſum of 2, William is 
intitled to draw from John. The reſult of the whole 


is, that John draws 2, James 2, and William 2. 
I ſtate another caſe. Suppoſe the fund to be 8, 


and each of the debts 6. By the rule of time, 
John draws 6, and James the remaining 2, lea: 
ving nothing to William. Taking next the con- 


ſent under conſideration, William can draw but 
. 2, becauſe James covers from him the. other 6 
buy the rule of time; and that ſum he draws from 


John. The reſult is, that John draws 4, James 


2, and William 2. Cafes may be figured where 
conſent has the ſame effe& with a conveyance, | 


The fund is 12: each of the debts 6. By the 
rule of time, William draws nothing; but by 
laying John aſide, he will draw 6; and that ſum 
he takes from John. In this caſe, William draws 
from John all that John is intitled to by the rule 
of time. But this proceeds from the proportion 
of figures, not from the nature of conſent. On 
the other hand, caſes may be figured, where the 
conſent has no effect; as where James covers the 
whole fund from Willam. In that caſe, Wil- 


liam has nothing to draw from John; becauſe he 


would draw nothing, ſuppoſing John to be out of 
the field. 


The double ranking may be avoided, by laying 


John, the conſenter, aide, in computing what 
William. 


the Law of SCOTLAND. 1 


William, the perſon conſented to, is intitled to 
draw; and his draught will always be what is 
left of the fund by the preferable creditors. Thus, 


in the firſt example, James being preferable to Wil- 


liam for his whole debt, the remainder, which 
is only 2, falls to William's ſhare. The follow- 


ing illuſtration will make this method clear. Wil- 
lam, propoſing to lend his money on heritable 
ſecurity, finds the ſubject preoccupied by two 


real creditors, John and James. The former, in 


order to accommodate the proprietor, his rela- 


tion, is willing to give preference to William; 
who, upon that condition, lends his money, and 
_ obtains an infeftment of annualrent. According 


to this tranſaction, what remains of the fund un- 


occupied by James, is all that William has to de- 
pend on for his payment; and the price of that 
remainder he 1s intitled to draw as far as his debt 
extends. | 

The ſame Weib holds, where, inſtead of a 


conſent, William has an inhibition that ſtrikes 


out John's debt. The inhibition, like conſent, 
has only the effect of giving a preference; and 


puts not the inhibiter in place of the perſon in- 


hibited, which would require an aſſignment. 
James, in all events, is preferable to William, 


becauſe William's inhibition ſtrikes not againſt 


him: William can draw nothing but what re- 
mains unoccupied by James; and that remainder 
he draws from John; or, by the more ſimple 

method, 
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method, he draws it directiy out of the price of 


the land. 
The ſame method is equally 8 to every 
ground of reduction, that affords a preference 


only, and is not equivalent to an aſſignment. [ 
give an example from the Roman law. By that 
law, a conventional hypothec recorded, is prefer- 
red before one not recorded; but a legal hypo- 
tliec requires not to be retarded, One borrows 


a ſum upon a hypothec, which the creditor ne- 


glects to put on record. The debtor afterward 

is made a tutor ; and by the Roman law, all his 
effects are hypothecated to the pupil. Laſt of 
all, he borrows another ſum upon a hypothec, 


which is put on record. According to the rule 


of time, the claims muſt be ranked in the order 
here mentioned. But what diſturbs this order, 
1s the law preferring a conventional hypothec re- 


corded before one not recorded ; which intitles 
the former to draw as if the latter were not in the 


field. And this caſe accordingly is ſimilar to thoſe 
above mentioned, where a poſterior real creditor 


is preferred before a prior, by conſent or by 1 in · 
| hibition. 


Thus Rande the law where the ground of re- 


duction operates a total preference. Next in or- 
der are caſes where it operates only a partial pre- 


ference, as in adjudications within year and day. 
John, for example, is an adjudger infeft; James 


has an heritable bond and infeftment of a later 


. 
Gate ; 
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date; after whom comes William, a ſecond ad- 
judger within year and day of the firſt. All 


that William has to depend on, is what remains 
of the fund after James obtains payment. As 
to that remainder, he is ranked pari paſſir 


with John ; which comes to the ſame with pre- 
ferring him before John as. to the half of the re- 
mainder. John, the firſt adjudger, is preferr ed 
before James, the annualrenter ; and James be- 
fore William, the ſecond adjudger ; both by pri- 


ority of time. William, by act 1661, is prefer- 


red before John for half of the remainder ; and 
that half he draws, as if 'John were not in the 
field. Suppoſe the fund to be 6, and each of 
the debts 4. John draws 4, in competition with 


James, leaving the remaining 2 to James, which 


he retains ultimately. William can never draw 
more than 2, the reſt of the fund being preoc- 


eupied by James ; for the half of which William 


1s preferred before John. Upon the whole, 
John draws 3, James 2, and William 1. Here 
it is taken for granted, that the a& 1661 does 
not intitle the ſecond adjudger to draw as much 
as the firſt ; but only that it bars the preference 
given by common law to the firſt adjudger. Ste 
ator example of the ſame kind at the cloſe of 
the 36th article. 


Having laid down the method of determining 


what a poſterior creditor ought to draw from a 


prior, by virtue of a ground of reduction, par- 
tial 
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tial or total; my next care ſhall be, to render the 


ſubject familiar, by adding other examples. John 
is an annualrenter, firſt in time; after him come 


James and William, adjudgers pari paſſu. Wil. 
liam lent his money, truſting to a conſent obtain. 
ed from John ; bat after an inhibition by James, 
The fund is 6: each of the debts 4. By the 


general rule, Prior tempore, John draws 4; 


James and William each of them 1. Conſider- 


ing next the grounds of reduction, James, by his 
inhibition, ſtrikes William out of the field; and 


draws all that is left by John, which is 2; and 


that ſum he retains ultimately. William, by 
John's conſent, ſtrikes him out of the field: all 
however that he can draw after yielding prefer | 
ence to James the inhibiter, is 2. Upon the ul. 


timate diviſion, each of the competitors draws 2. 


| Suppoſing the fund to be 6, as before, and each 
of the debts to be 5; John draws 4, James 1, 
and William 1. Suppoſing the fund to continue 


6, and each of the debts to be 6; John draws the 


whole. I intreat the reader's peculiar attention 


to the following example. Firſt, an aſſignment 
duly intimated; ſecond, an arreſtment interve- 


| ning between the aſſignment and intimation ; 
third, an adjudication proceeding upon a citation, 


poſterior in date to the aſſignment, but prior to 
the arteſtment. The ſubje& is land-rent ; and 


the parties are all convened in a multiple-poind- 


ing. The arreſtment is preferable to the aſſign- 
2 5 AL IDE ment 


* 0 
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ment *. The aſſignment | is preferable to the ad- 


judication F. And the adjudication is preferable 
to the arreſtment T. Here priority of time is 
the ground of preference in all: which is a con- 


tradiction; for if A be preferred before B upon 
any ground, B cannot be preferred before A up- 


pon the ſame ground. The circles that have hi- 


therto occurred, proceed upon different grounds 


of preference; and there is nothing more ſimple, 
than that A ſhould be preferred before B upon 


one ground, and B before A on another. But 
in the caſe given, there muſt lurk ſomewhere a 
fundamental error; for to prefer a number of 


perſons in a circle upon the ſame ground, is a 


flat contradiction. Nor is it difficult to diſcover. 


the error: in preferring the arre tment before the 
aſſignment, the arreſtment is ſuppoſed to make a 
nexus realis on the ſubject ; which an aſſignment, 
without intimation, certainly does not: in prefer- 


ring the adjudication before the arreſtment, an 


arreſtment is held to be fimply a perſonal prohi- 
bition ; for if it made a nexus realis, it ought to 
be ad before the adjudication. If either 
ſuppoſition be adopted, the ranking will be eaſily 
adjuſted. If an arreſtment make a nexus realis, 
it is preferable before both the aſſignment and de- 


* Stair, tit. Aſſignation, ſect. 44+ 
+ Durie, 2d March 1637. Smith contra Hepburn. 


} Forbes, 26th June 1705, Stewart contra Stewart 
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creet of adjudication : if it be a perſonal prohibi. 
tion only, both are preferred before it. And 
that the purpoſe of an arreſtment is only to 
prohibit the arreſtee from making payment to 
the common debtor, will be evident, firſt, from 
the tenor of the writ z next, from its giving way 
to a poinding of the goods arreſted ; and, laſt, 
from its giving way to a poſterior adjudication. 
Having diſcuſſed the ranking of creditors, we 
proceed to that of different diſponees, each claim. 


ing the property. Among diſponees, as among 


creditors, the general rule of ranking from prio- 
rity of time takes place; and there may be 
grounds of reduction, by which a poſterior diſ. 
ponee prevails over one that is prior. There is 
no difference, but that a diſponee claims the ſub- 
ject itſelf, upon which a creditor has only a ſecu- 
rity. And when the claim of a creditor is ſo 
great as to cover the whole ſubject, even that 
diſtinction vaniſhes. The foregoing method 
therefore of determining the effect of grounds 
of reduction between creditors, is equally appli 
cable to diſponees. Take the following exam- 


_ ples; in which the competing rights ſhall be ſta- 


ted in the order of time, to ſave the embarraff 
ment of many words. 


Example 1. A deathbed - deed 3 


but reducible by the heir. A ſecond deathbed- 


deed of the ſame ſubject, conſented to by the 
heir. The firſt deed excludes the ſecond: the 


Sh ON ſecond 
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| ſecond excludes the heir: and the heir excludes 
the firſt. In determining this competition, I 
take it for granted, that the heir's conſent to the 
ſecond deed, operates not a conveyance of his 


privilege, but barely a non repugnantia. Upon 
that ſuppoſition, the firſt diſponee prevails. The 


heir may be laid aſide as having no intereſt in 


the queſtion 3 for in no event can he draw a 


filling by his reduction. This caſe is ſingular, 
a conſent intended to benefit one, benefiting an 


antagoniſt without intention. But though ſingu- 
lar, it is not ſole: the following is of the fame 
kind. A baſe infeftment of ward-lands, A ſe- 


cond infeftment of the ſame made public by the 


ſuperior's confirmation. The firſt infeftment 
will prevail by means of the ſuperior's conſent, 
though intended to benefit the other infeftment; 


becauſe the ſuperior, by that conſent, has now no, 
intereſt ta inſiſt in a declarator of recognition a= 
gainſt the firſt infeftment. 

Example 2. An adjudication with a charge a- 
gainſt the ſuperior. A diſpoſition of the ſame 
land with infeftment. A ſecond adjudication with- 


in year and day of the firſt, The firſt adjudica- 


tion excludes the voluntary right: the voluntary 
right excludes the ſecond adjudication: and that 
adjudication is ranked pari paſſu with the firſt. 


By the general rule of time, the firſt adjudger 
draws his whole ſum; leaving the remainder of 


the fund to the voluntary right. This concludes 
D d 2 the 


1 1 2 837 — x + 2 
N - - £0 CS 0 r n „N. 2 

E Ree one Le RE ce WE 2 as 

bad _ * * < — ” — 4% _ * > od a — * 


> cath 
— 


212 ELucipArroxs reſpecting Art. zu. 


the ranking; for the ſecond adjudger, being to- 
tally excluded by the voluntary right, 00 no 
claim againſt the firſt adjudger. 
Example 3. A diſpoſition of land. An adju- 
dication with a charge againſt the ſuperior. An 
adjudication without year and day, clothed with 
infeftment. And, after all, infeftment on the 
diſpoſition. The adjudger infeft draws his whole 
ſum, leaving what remains to the diſponee. 
I conclude with the following obſervation. There 
1s not much intricacy in computing what creditors 
ought to draw, where competitions are reduced to 
the ſimple cafes above figured. But it requires a 
conſiderable degree of ſagacity, to reduce to ſuch 
ſimplicity the endleſs varieties that occur in rank- 
ings. The operation requires the ſame ſort of ſa- 
gacity that is requiſite for reducing algebraic e- 
quations to their ſimpleſt terms. I know no rule 
for either. Practice is the only means for acqui- 
ring a facility in ſuch matters. | 


ART, 


Art. 32. the Law of SCOTLAND, 


AR T. XXXIL 


What eaſt 18 fulſcient to entitle one to 
ſue or to defend. 


N O rational man ever acts unleſs with an 
intention to produce ſome effect. There- 
fore, in a court of juſtice, however well found- 


ed an action or a defence may be in itſelf, it will 
be rejected as idle and fooliſh, if the perſon who 


acts can draw no benefit from it, or have no in- 
tereſt in it, as expreſſed in law- terms. Hence a 
rule, That right without intereſt will not be ſuſ- 


tained in a proceſs, either by way of action or 


oObjection: and as little will inter without right. 


But mark, that in a proceſs no perſon's in- 


tereſt will be regarded, but that of the perſon 
who acts. The ſocial nature of man moves him 


to exert many actions for the good of others; 
but there is a ſubſtantial reaſon that confines a 


judge to the intereſt of the litigants, without re- 
garding the intereſt of others; which is, that a 


decree is effectual between the litigants only; 


and a court will give no countenance to an action 


or to a defence that cannot be effectual. If a de- 


cree could have any effect againſt a third party, 
it would be eaſy, by artful management, to pro- 


cure A gener againſt Perſous who all the 
v. le 
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while are ignorant of what is going on again 
them *. 


| Becauſe, where a man goes out of his read to 
urge a point he has no intereſt in, the plead. 
ing frequently reſpects the right of ſome third 
perſon ; therefore the objection againſt a man 
who pleads what is not his own intereſt, is term. 
ed jus tertii; and that term is careleſsly applied 
to every caſe where the perſon pleading has no 
intereſt, whether it regard the intereſt of any third 
mo or not, 
With reſpect to the ſubject of this article, there 
is one general rule, That no intereſt is regarded 
in a proceſs but what is pecuniary: a court of 
law concerns itſelf with nothing but what tends to. 
augment or leſſen a man's eſtate. The intereſt 
of ambition, of revenge, or of any other paſſion 
that is not lucrative, 1s. totally diſregarded. 
When we deſcend to. particulars, I can. diſcover 
no rules for determining, in every caſe, what in · 
tereſt is ſufficient to carry on a. proceſs, or to de- 
fend againſt it. The only way I have to give in- 
ſtruction, is to quote examples; which ſhall be 
claſſed in the beſt order that occurs. 
I begin with examining. what intereſt is ſuffi- 
cient to enable a purſuer to carry on his proceſs. 
A contract between two appriſers, that neither of 
them ſhould alien under pain of forfeiting his 


* Principles of Equity, edit. 2. p. 60. 
| | 1 right, 
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right, being tranſgrefled by one of them, the o- 
ther brought a proceſs of forfeiture. The court 
refuſed to ſuſtain action; becauſe the purſuer had 
no pecuniary intereſt to bar the defendant from 
aliening k. Sir Robert Hepburn ſettled his e- 
ſtate upon Congalton younger, proviſo, That he 


ſhould marry Cockburn of Pilton's eldeſt daugh- 
ter; otherwiſe that the eſtate ſhould go to his 
younger brother. After Sir Robert's death, the 
young lady raiſed a proceſs againſt Congalton, 


concluding, that he had loſt the eſtate by refu- 
ling to marry her. Objected, That the purſuer 
had no intereſt to inſiſt in a proceſs that did not 


benefit her, but the defendant's brother. The 
court ſuſtained proceſs Þ. I cannot aſſent to this 


judgement. The purſuer had no intereſt but 
that of revenge, to which law gives no counte- 
nance. There is beſide an invincible objeQion to 


the judgement, which appears to have been to- 


tally overlooked, which is, that the purſuer had no 
right to carry on the proceſs : ſhe was poſita in 
conditione only, and no right was given her by 
the ſettlement, to found an action upon. A ſu- 
perior has a ſufficient intereſt to reduce the re- 


tour of his vaſſal; becauſe the reduction inti- 
tles him by a proceſs of nonentry to levy the 


C Durie, 11th February 1630, Ker contra Lempitlaw. | 


I Home, "> OT 1684, Harcarſe (Alienation), Fe- 
_ bruary 1685, Jean Cockburn contra Congalton. 
| | rents 
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rents *. Land being compriſed by an aſſignee, 
the proprietor, in order to ſet aſide the compri- 
_ ling, has intereſt to inſilt in an improbation of 
the aſſignment T. An old feu- right having gone 
through many hands, and ſeveral of the mid- 
couples, or meſne-conveyances, being loſt, the 
ſuperior brought à reduction againſt the lateſt 
purchaſer, who was in poſſeſſion. The original 
charter of feu having been produced, it was de- 


creed, That the purſuer could not object the 
« want of the mid- couples, becauſe he was liable, 


« as repreſenting the granter, to warrant the 
charter; and that it was jus tertii for him to 


ce Object to any right derived from the original 


« feuer |.” The firſt branch of the interlocu- 
tor, finding the action excluded by the charter, 


is well founded. But not ſo the other branch, 


finding, that the purſuer had no intereſt to chal- 
lenge any right derived from the original feuer. 


It was evidently his intereſt to ſhow, that a null 
or defective title gave the defendant no right to 


the ſubject; and conſequently that he the purſuer 
Was intitled to the patleſſion. But as the action was 


»Purie, ult. February 162, Earl Nithfale contra | 


Weſtraw. 


+ Haddington, 19th January 1610, Roſs contra 


Stewart. 


+ Forbes, 18 Ss Fountainhall, i{t Februa- 

| ry 1712, Earl Forfar contra Gilhagie. i 
| ; 111 

1 | Ji 
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in founded in point of right, it was juſtly diſmiſſ. 
ed, as intereſt without right avails nothing. 
The defendant comes next in order. And as 
eyery defendant finds his account in an abſolvitor, 
it is obviouſly his intereſt to defend himſelf a- 
gainſt a claim that is not founded on law. A ſhe- 
riff having diſobeyed a charge to take a debtor 
who was denounced rebel upon a horning, was 
ſued by the creditor for payment of the debt. 
Objected, That the denunciation was informal; 
that the debtor could not regularly be tmpriſon- 
ed as a rebel; and therefore that he the defendant 
was not liable to pay the debt. The objection was 
ſuſtained *. A debtor, impriſoned on a caption, 
being ſuffered to eſcape, the creditor inſiſted in a 
proceſs againſt the magiſtrates for payment of the 
debt. Their objection was ſuſtained, That the 
horning was null; and as the debtor was not a re- 
bel, that they were not bound to detain him in 
priſon rf. | 

Next of objeCtions againſt the purſuer's title, 
ſuppoſing the claim to be well founded in law. 
Such objections are either what appear from the 
production, or what require to be verified by e- 
vidence. With reſpe& to the former, the de- 
 tendant can never be barred by a Jus tertii from 


. Haddington, alt, Jannary 1611, Caddel contra 
Vanſe. 


Dorie, 14th July 1626, Adam contra Baile of Air, 
E e ſtating 
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ſtating them. For it is the duty of the judge 
himſelf, to take notice of ſuch objections; and if 
he overlook them, they may be ſuggeſted by the 
defendant, or by any one as amicus cirie. Take 
the following examples. In a ſuit for teind be- 
| longing to the lordſhip of Dunfermline, founded 
on a leaſe granted by King William, the pur— 
ſuer's title was objected to, as flowing a non ha. 
lente poteſtatem; becauſe the lordſhip of Dun- 
fermline did not belong to King William, but to 
James VII. heir to Queen Anne of Denmark, 
Anſwered, It is jus tertii for the defendant to 
plead on Queen Anne's right, ſeeing he derived 
no right from her. The objection was repelled, 
| becauſe the defendant derived no right from 
Queen Anne of Denmark *. The objection 
here to the purſuer's title was notorious : 
James VII. never was forfeited ; and his abdica- | 
ting the crown deprived him not of his private e- 
Nate. As this objection was verified by the pro- 
duction itſelf, it was the duty of the court to diſ- 
mils the proceſs, as the purſuer had no title to 
carry it on ; and the defendant's right could not 
regularly come under conſideration. In a pro- 
ceſs for arrears of teind fougded on a charter of 
adjudication of the teind, a ith infeftment; this 
was not ſuſtained as a ſufficient title to force pay- 
ment from the proprietor of the land, who had 


* Fountainhall, 26th January 1699, Marquis of 8 
dale contra Sir David Thoirs, 


| levied 
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levied the teind &. It was thought, that the ad. 


judication itſelf ought to have been produced, 


with the title of the perſon againſt whom it was 


led. The purſuer's production might have been 


ſufficient in a poſſeſſory action; but in a petitory 


action, which was the caſe in queſtion, a com- 
plete progreſs is neceſſary for teind, as well as for 


land. As the defect of the purſuer's title was 


obvious from his production, the court juſtly de- 


nied action. And even ſuppoſing the title to 
have been good ex facie, to make it neceſſary for 
the defendant to verify ſome legal objection 2 
gainſt it; ſuch an objection, moved by the pro- 
prietor of the land, ought to have been admitted 
to proof; for he obviouſly had an intereſt to de- 


mand the teind from the patron at ſix years pur- 


chaſe, rather than from the titular at nine years 


teind, an adjudication both of land and teind, 


proceeding on a ſpecial charge to enter heir, was 
ſuſtained as a good title, without obliging the 
purſuer to give evidence that the perſon to whom 
his debtor was charged to enter heir was titular 
of the temd T. Here the purſuer's title was evi- 
dently defeQtive ; and though it had been ex fa- 
cie complete, the defendants had intereſt to 


Forbes, 2zgth November 1710, Mitchell contra 
Baillie, 


Earl Home contra Heritors of the pariſh of Eccles, 
th January 17 29. 
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object to it, and to eerily their objection. I 
the redemption of a wadſet by an appriſer of the 
_ reverſion, it was objected by the defendant, that 
the appriſing was cut down by the negative pre- 
ſcription. The court ſuſtained proceſs, and 
found it jus tertii for the wadſetter to object pre. 


ſcription X. Taking this judgement literally, it 
is ill founded; for a wadſetter, in a proceſs of 


redemption againſt him, has an evident intereſt 
to object to the title of the purſuer, in order to 
retain a lucrative poſſeſſion. But though he has 
an intereſt, yet he has no title to make the ob- 
jection. Negative preſcription operates in favour 
of the debtor only, and not in favour of any third 
party. It was competent to the reverſer to ob- 
ject the negative preſcription to the appriſing led 
againſt him, but not to the wadſetter againſt 
whom the appriſing was not led. And probably 
this is what was intended by the court. Againſt 
a declarator of the juriſdiction of a conſtabulary, 
the negative preſcription being objected; the ob- 
jection was ſuſtained, and found not to be jus 
tertii; for though no perſon can have intereſt to 
plead exemption from the juriſdiction of the 
King's judges, every one is intereſted to plead ex- 
emption from a private juriſdiction, which is a 


* Fountainhall, th November 1704, Nicol contra 
Park. 


ſevere 
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ſevere burden *. In this caſe, the diltindion 


between public and private juriſdiction is well 


founded, but it did not regularly enter into the 


_ cauſe. Negative preſcription was an objection to 


the purſuer's claim that required no proof ; and 


as it was not controverted on the purſuer's part, 


no more was incumbent on the court, but to ſuſ- 

| tain the objection, and to diſmiſs the proceſs. 
We proceed to objections againſt a title ex fa- 
cie good. The defendant will not be admitted 


to verify ſuch an objection, either by writ or wit- 
neſſes, unleſs it appear, that he has a ſufficient 


intereſt to defend againſt the proceſs. The fol- 
lowing caſes tend to clear what intereſt is ſuffi- 
cient. In a forthcoming on an arreitment, 1t was 
objected by the arreſtee, That the debt which 


founded the arreſtment was paid. The objection 
was relevant; but it was found jus tertii in the 


arreſtee to move it T. The arreſtee had no in- 
tereſt but to pay ſafely; and as here he had the 
authority of the court to make payment to the 


purſuer of the forthcoming, payment could not 


be demanded from him a ſecond time, by the 
common debtor, or by any other. In a ſuit for 
arrears of teind, by a donatar of ſingle eſcheat 
of a perſon who had right to that teind by tack, 


* -th December 1731, Lord Dun contra Town of 


Montroſe, 


+ Durie, 21 December 1621, Hamilton contra Dur- 
ham. 
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the defendant objected, That the horning was 
informal, and that eſcheat could not fall upon it. 
As the title appeared ex facie good, the objec: 


tion was repelled, becauſe the defendant” was 


liable for the teind ; and the obtaining a delay of 


payment, was not a ſufficient intereſt to intitle 
him to vex the purſuer, by attempting to prove 
his horning informal *. A woman having paid 


a tocher with her daughter, who died within the 
year, action was ſuſtained to her againſt the huſ- 


band for reſtitution ; it being found jus tertii 
for him, to object, that the tocher was paid out 


of the daughter's means, and that the claim be. 
longed to her repreſentatives Þ A better me- 


thod than finding a jus tertii for determining this 


cauſe to the ſatisfaction of all concerned, would 


have been an order to bring the repreſentatives 


of the daughter into the field, James Ballan- 


tyne took a bond payable to himſelf, and after 


his deceaſe to Ballantyne, his ſon. The 


blank was filled up with the name John, though 


John Ballantyne was not borne till after the date 


of the bond. Action however was ſuſtained to 
him, after his father's death, againſt the debtor, 


who had no intereſt but to pay ſafely ; and John's 
name was probably inſerted by his father T. A 


* Haddington, 23d June 1612, Earl Mar contra Ewing, 
+ Durie, 15th July 1627, King contra Ker. | 


f Stair; Dirleton, 5th January 167 5, Ballantyne 
cohera Edg ar. 


haver 
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haver of writs was decreed to deliver them to a 
tutor-dative, who had found caution ; though 
the haver offered to prove, that there was a tutor 
nominate, and no place conſequently for a tutor- 
dative. For the haver had no intereſt to detain 
papers that did not belong to him *. In an ex- 
hibition ad deliberandum, the following objec- 
tion was ſuſtained againſt the purſuer, that he F 
was not the neareſt heir; of which proof was of- | 1 
fered T. This appears a doubtful caſe. The 

defendant had an intereſt to keep his charter- 

cheſt from inſpection. But in ſuch a proceſs, is 

that intereſt ſufficient to oblige the purſuer to 

prove his propinquity ? If the proof be eaſy, the 
hardſhip 1s not great : but in an exhibition ad de- 

liberandum, it is a great hardſhip to force the 

purſuer into an intricate and expenſive proof, 

which, after prevailing, is of no benefit to him, 
except againſt the defendant only. 

Whether bare poſſeſſion be a ſufficient bt 
will appear from the following cafes. A lady, 
who was infeft in a liferent of land by her huſ- 
band, now deceaſed, ſued the tenants to remove. 
They objected, That ſhe had no right, her huſ- 
band being a liferenter only, and his fon flar. 


Her title being ex facie good, the objection was 
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v Spottifiroode (Tutor),- 11th + Joly 1628, Skelton 
contra Brown, | 


Forbes, MS. roth February 17145 one contra 1 
Crawford. 8 
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repelled as jus tertii to the defendants *. The 
| tenants here, poſſeſſing without a leaſe, were 
thought to have no ſufficient intereſt to intitle 
them to challenge the purſuer's right. In a de- 
clarator of property, the defendant, though in 
poſſeſſion, was not permitted to object againſt the 
purſuer's title, as he did not pretend to have 
any right to poſſeſs +. In a removing from 


Ward. lands, the tenant was found intereſted to 


alledge, that his deceaſed landlord had been de. 
nuded by a compriſing and infeftment ; and con- 
ſequently that the land did not fall in ward by 
his death T. Suppoſing the defendant to hate 
been in poſſeſſion by a current leaſe, which pro- 
bably was the caſe, he had a ſubſtantial intereſt 
to object to the purſuer's title. 

Next of jus tertii between competitors. One 
thing is clear, that each competitor, in order to 
obtain preference, is intereſted to ſtate every re- 
levant objection againſt his competitors. Thus, 
the nullity of a gift of eſcheat, as having been 
taken for behoof of the rebel, ſtated by a poſte- 
_ rior donatar, was ſuſtained iT One ſerved and 


* Colvill December 170 2, Counteſs of Errol contra 
Tenants, | 
+ Stair, 18th July 1662, Lord Fraſer contra Philorth 


+ Hope (Ward), 22d July 1625, Ld Ley contra 
Bar, 
1 Haddington, penult May 1605, Douglas contra 


Spalding. 
2 . 


ed 
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retoured heir having brought a reduction againſt 
a competitor infeft as proprietor, it was found 
competent to the defendant to challenge the pur- 
ſuer's right, as not being the neareſt heir *. 
The intereſt of the defendant was clear ; for a 
res judicata in his favour would have been no 
protection to him againſt the true heir. In a 


competition between two appriſers, it was object- 


ed by the poſterior appriſer infeft, that the in- 
feftment on the prior appriſing was null, being 


taken by an aſſignee to the appriſing, who ap- 


peared to have no right, as the aſſignment was 
not produced. The objection was ſuſtained as 
not being jus tertii f. A party infeft in land, 
was permitted to object againſt a competing ad- 


judication, that it was led on a bond extinguiſh- 
ed by payment, though he derived no right from 
the perſon againſt whom the adjudication was 


deduced . In mutual declarators of right to a 
falmon-fiſhing, one of the parties produced a 


right from a ſubject of an old date, but the pro- 
greſs was not well connected. The other pro- 
duced a charter from the crown, of a later 


date, Each of them had been in poſſeſſion at 


different times; but neither of them had acqui- 
* Durie z. Spottiſwoode (Intereſt), 23d July 1630, 
Lord Pitſligo centra Davidſon, | | 
+ Stair, 22d July 1668, Johnſton coxtra Arnold. 


I Forbes, 18th December 1708, Eſkine contra Ha- 
milton. 
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red right by poſitive preſcription. It was found 


Jus tertii for the party who derived right from 


the crown, to inſiſt upon the defect of his compe. 


titor's progrels ; ; ſeeing he did not connect with 
his competitor's author &. I am not ſatisfied 


with this judgement. A ſalmon- -fiſhing, like 
land, requires a charter from the crown, or poſ:- 


tive preſcription on a charter from a ſubject. If 


ſo, a charter from the crown is preferable to any 


right derived from a ſubject that is not fortified 
by poſitive preſcription. And therefore the pat. 


ty who derived right from the crown, ought to 


have been preferred, even though his competi. 


tor's progreſs had been complete. In a remo- 
ving at the inſtance of an adjudger the legal d 
whoſe adjudication was expired, another adjud- 


ger, not within year and day, objected a nullity 
to the execution of the warning. The objec. 
tion was repelled, as being jus tertii T. The 


poſterior adjudger had no intereſt to keep the te- 
nant in poſſeſſion. 
Hitherto of objeQtions to the purſuer's title, 


Exceptions ſtand on a different ground. I have 


no occaſion to plead an exception, ſuch as com- 
penſation or bona fide payment, till the purſuer's 
title be ſuſtained. And as the purpoſe of an ex- 


* Fountainhall ; Nane 0 December 1701, 
Forbes contra Udny. | 


+ Fountainhall, Forbes, Zoth June 1705, Rule contra 
Purdie. 


—— 


| ception 
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ception is to free the defendant from payment 


or performance, an exception may be irrelevant, 


but never can be barred by a jus tertii; for it is 
always the intereſt of the defendant, to procure 
an a abſolvitor. 
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* 


A R 1. XAZA06.. 


Commentary on the acts of parliament 


concerning negative and poſitive pre- 


ſcriptions of forty years. 


Roperty is a relation between men and 
things, that is not attended with any viſi- 


ble mark. I buy a horſe, and pay for him upon 
delivery. This fact eſtabliſhes the relation be- 
tween me and the horſe; but as the purchaſe 


makes no viſible alteration, either in me or in the 


Horſe, the relation of property eſtabliſhed thereby, 


is merely a mental conception *. 

Bauch conceptions are not familiar among ſava- 
ges or barbarians. Something viſible is neceſſa- 
ry to give them a notion of property : they con- 

ſider a man to be proprietor, who poſſeſſes and 
uſes a ſubje& at will; and, independent of poſ- 
ſeſſion, they have no conception of property. 
In the laws accordingly of many nations, poſleſ- 
ſion is underſtood to be fo eſſential to property, 


that the loſs of the former always infers the loſs 


of the latter IK 


* Elements of Criticiſin, vol. 1. p. 336. edit. 


Fo 


T Hiſtorical Law:. tracts, tract 3. 
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In the progreſs of nations toward maturity of 
underſtanding, abſtract ideas become familiar: 
property is abſtracted from poſſeſſion; and in 
our conceptions it is now firmly eſtabliſhed, that 
the want of poſſeſſion deprives not a man of his 
property. If my horſe be ſtolen from me, or 
de loſt any other way, I am underſtood notwith - 
ſtanding to retain the property animo, or men- 
tally. 


But how long c can the property of a fabjeg be 


retained mentally, when ſeparated from poſſeſ- 
ſion? Is the ſenſe of property ſo vigorous, as to 
carry on the relation for ever? This is a knot- 
ty queſtion, that leads back to the very founda- 


tion of property. As man requires food, rai- 


ment, habitation, and other neceſſaries; the ma- 


terials from which theſe are formed, are placed 


within his reach, for his induſtry to work upon. 
And to favour his induſtry, he is endued with a 
ſenſe of property, which protects every one's poſ- 


ſeſſions from the rapacity of others. I lay hold 


of a field, never formerly occupied, and culti- 
vate it for my own uſe : the perception I have of 


its being my property, is clear and complete; 


and it is equally fo, where I purchaſe a field from 
a perſon whom 1 know to have been the firſt oc- 


cupant. This perception continues equally clear 


and complete while I retain poſſeſſion *. 
* Sketches of the hiſtory of man, book 1. ſketch 2 


2 | Connected 


230 E.vciparIONs pen Art. 33. 


Connected with tlie perception of property, is 
an affection of which property is the object, and 
which every man feels with reſpect to what he 
poſſeſſes as his own. This affection, weak at 

firſt, becomes more vigorous by time: the uſe 
of living in a certain houſe, or cultivating a cer- 
tain field, enlivens gradually my affection for the 
ſubject as my property, even to extreme old age. 
Let us examine the operation of theſe princi- 
ples, where one has loſt poſſeſſion of a ſubjett. 

It is mentioned above, that a man recently de- 
prived of a ſubject againſt his will, retains the 
property animo, and it is evident, that his affec | 
tion for the ſubject continues as vivid as before. 
But do matters continue in that ſtate for ever? 
The anſwer muſt be in the negative. The man 
retains his property animo, and his affection for 
it, as long as he has any hope of recovery; but 
they turn fainter and fainter by length of time. 
Hope at laſt vaniſhes; the ſubje& wears out 
of remembrance, and is abſolutely forgotten. 
The loſs of a moveable ſoon wears out of me- 
mory, if it be not of great value. Land, which 
is a permanent ſubje& and produces a ſtronger 
affection, continues longer in memory. But 
where the ſubject has been long loſt and no re- 
membrance of it remaining, the relation of pro- 
perty is diſſolved: the ſenſe of property does not 
ſupport the relation in chat caſe; but leaves the 
ſubject 
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ſubject open to a new occupant, preciſely as be- 
fore it was firſt appropriated. 


But whatever may happen to a moveable, land 


ſeldom remains long unoccupied. It frequently hap- 


pens, that while I yet keep my ſubje& in remem- 
brance with ſome remaining affection for it, an- 
other has purchaſed the ſubject bona fide from 

one who behaved as proprietor. This is the ni- 


ceſt caſe that can happen with reſpe& to proper- 
perty : let us carefully examine what the moral 
ſenſe dictates upon it. If recently after the pur- 
chaſe, it be diſcovered, that the perſon who ſold 
had no right; the purchaſer, upon conſulting his 
conſcience, will find himſelf bound to reſtore the 
ſubject to the true proprietor, provided he ſtill 
retain his affection for it, and have kept it all 
along in view. But ſuppoſing the bona fide pur- 
chaſer to have been long in poſſeſſion, and to 
have acquired a ſtrong affection for the ſubject; 


the moral ſenſe will determine in his favour, a- 


gainſt an antagoniſt, whoſe affeCtion for the ſub- 
je& muſt by this time be weak, and his remem- 


brance faint, This antagoniſt and his heirs have 
had time to digeſt their loſs ; and by this deci- 


ſion of the moral ſenſe, their condition is not ren- 
dered worle than it has been many years. Nor 
need any one be alarmed ; for care and attention 


will ſecure every proprictor from ſuffering in that 


manner. 


How wiſelr is this matter ordered! The na- 
ture 


Geer}, by , SP 7 n r 
rr fas» gg ——— —Uäỹä. ot — 

2 n rr 77 — 7 

2 — 2 * ia r _ 


—— COTE ene Te IT oor 
* 7 © — * « 6a * foam P 


5 — 


E 
5 4 = - — v 
mee tp tn ror go — — - 


* 
44 
* 
1 
\ 
TE 
„ 
+3 


4 
1 
1 
: 
{ 
* 
9 
353 
* 
ah 
+: 
[1 
5 
3 
. 
K 
ba 
* 
1 
1 
19 
1 
+ 
oo 
, ** 
4 


232 ELveraTIons reſpecting Art. 34, 


ture of man would be imperfe& with refpe@ to 

the goods of fortune, were a ſubje& paſſing 
from a man without his conſent, exempted from 
commerce as long as it is preſerved in memory, 
At that rate, property would reſt upon a very 
crazy foundation: no man could be ſecure of x 
ſubject, though purchaſed by him in the faireſt 

manner : he would always be in dread of latent 
claims; and he would never think of improve. 
ments. And yet, upon land depend all the ne. 
ceſſaries, and moſt of the conveniences, of li 
ving. The goods of fortune are beſtowed on 
man for his well-being ; and it would contradi& 
the deſigns of Providence, to withdraw: any 
ſubject from commerce, ſo as to be uſeful to 
no perſon. Conſent therefore is not the only 


means for transferring property : the law of na- 


ture ſuſtains a bona fide purchaſe with long pol. 


ſeſſion, as a good title; though it was derived a 
non domino. There is perhaps at this day, not 


a ſingle foot of land poſſeſſed upon a better title; 
for who is it that can ſhow a chain of uninter- 
rupted conveyances from the firſt occupant ? 


The time neceflary for transferring pro- 
perty without conſent, depends on circumſtan- 


ces, which are different in different caſes. But 


utility requires, that a preciſe time be fixed to 
take place in every cafe, otherwiſe law-fuits in 


matters of preſcription would be endleſs. As this 
cannot be done by the law of nature, which gives 
| . 


is. DANS oY =. 


* the Law of SCOTLAND. 233 


a * „ % 


municipal bow. 
that for the ſake of peace, the intereſt of the pre- 


ſent poſſeſſor ought to be chiefly regarded in ſix- 
ing the time. If the former poſſeſſor be cut out 
when he ſtill retains hope of recovering the ſub- 


ject, it ſeldom Happens without negligence on his 
part. 


Thus, bona fide poſſeſſion of a ſubject, whe- 


ther moveable or immoveable, continued fo long 


as to produce in the poſſeſſor an affeQion for it 
as his own, is, in the law of nature, one mode of 


acquiring property, And as property is in this 


caſe acquired without deriving right from the for- 
mer proprietor, the preſent poſſeſſor is conſequent- 
ly ſecure againſt every claim of property. He 
may ſafely admit, that the claimant was formerly 
proprietor ; but he urges it as a principle of the 


law of nature, and as effential to the well-being of 


ſociety, that men be ſecure in their poſſeſſions, ho- 


neſtly acquired. The right of an individual yields 
here to public utility, as erf ſuch right ought 
to do. 


That the ſenſe of property is finely tempered, 


to produce all the good poſſible with the leaſt hurt, 
will appear as follows. In the firſt place, as poſ- 


ſeſſion of land or of moveables in common is un- 
friendly to induſtry and improvement, man is diſ- 
poled by nature to appropriation; and every man 
is protected in his lawful poſſeſſion by the ſenſe 


All that « can be ſaid in ade is, 
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of property, and by the moral ſenſe. In the 
next place, as land and its product are deſtined 


for the uſe of men, every man is intitled to lay 


hold of what is neceſſary for ſupplying his wants, 


But as all men are by nature equal, no man is 


intitled to cut out others, by occupying more 
than he has uſe for. If he could juſtly occupy 
more, avarice would have no bounds ;. the firſt 
ſavage who landed in Britain, might claim the 


whole iſland as his pr-perty *. In the third 


: place, as transference of property by permuta- 
tion, buying and ſelling, and other covenants, is 
eſſential in ſociety, conſent with delivery are the 
ordinary means for producing that effect. But if 
conſent were indiſpenſable for diſſolving the rela- 
tion of property, ſubjects would be often left in 
medio, abandoned by the proprietor, and yet 


It ſeems to be an eſtabliſhed law among European 


nations, That new land belongs to the ſtate by whoſe 
ſubjects it is diſcovered ; and that to aſcertain the pro- 


perty, no more is neceſſary but a croſs, or ſome other 
memorial of rhe occupation, J am at a loſs to compre - 


hend upon what principle this law is founded. A man 


who ſettles upon a field that belongs to none, becomes 


proprietor; but ſymbolical poſſeſſion will confer no 


right, either on the perſon who uſes the ſymbol, or on 
the ſtate whoſe ſubje& he is. To acquire the property, 


and to exclude others, there muſt be real occupation. 


Nor will real occupation appropriate more than what 


may be ſufficient for the man and his family: the re- 


mainder lies open to new adventurers, 
extra 
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extra commercium as to others. The law of na- 


ture has more wiſely regulated property for the 
public good. A man loſes his property, when 
his hope of recovery is at an end; and the ſub- 


ject lies open to the firſt occupant. And even 


where he retains his property animo, it is how- 
ever transferred to the perſon who attains poſ- 
' ſeſſion bona fide upon a title of property, and 
who has contracted an affeQion for the ſubject 
by long poſſeſſion. | The laws of property are 
thus calculated, to produce the greateſt good poſ- 
fible with the leaſt hurt. Without preſcription, 
property would often HOVE. a ſnare to entrap the 
innocent. 

e proceed to examine, whether, by the 
| law of nature, other rights be loſt by time, as 


well as a right of property. An obligation is a 


relation between two perſons, one who has a 


right to claim, termed obligee, and one who is 
ſubjected to the claim, termed obligor. When 


the relation of property wears out of memory, 
it is diſſolved, and is at an end as if it never had 


exiſted. The ſame holds naturally with reipe& 


to an obligation. Let us next ſuppoſe, that the 
obligee retains ſome faint memory of the obliga- 
tion. Even in this caſe, if he have negligently 
been long filent, he will find it againſt con- 


ſeience, to give diſturbance to the obligor who 
lias acquired a conviction of freedom. A pro- 


prictor is deprived of his ſubject, by ſuffer- 
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ing another to pofels it bona fide for a long 
courſe of time; and the conviction of freedom 
ought to have the ſame effect in law with the co 
viction of property. The obligee indeed is in that 
caſe deprived of his claim; but-it i a leſs hardſhip 


that he ſhould ſuffer by Kis negligence, than that 
his party ſhould ſuffer who has been in no degree 


culpable. A man, diving into the charter: cheſt 
of his anceſtor, finds evidence of an obligation 
which he is ſenſible the obligor is ignorant of, 
If not more ancient than forty or fifty years, he 
will probably think his claim not unjuſt, even 


ſuppoſing the obligor to be in ſtraitened circuni- 


ſtances. But every year beyond, he will find it 


more and more againſt conſcience to diſtreſs a 
family, who for many years have had not the 


leait ſuſpicion of ſuch a claim. 
In thus limiting the endurance of obligations, 


the moral ſenſe is wiſely adjuſted to our extet- 
nal circumſtances. A man of prudence regulates 


his expence by his fortune ; and is approved by 
all, if he exceed not his annual income. But 
were he laid open to debts contracted by a re- 
mote predeceſſor, and long neglected, it would 
often prove a {ſevere forfeiture, reducing him 
from eaſe and affluence to bitter miſery. He 


would have a feeling of injuſtice, and be provo- 


ked to exclaim againſt the oppreſſion of law. It 
the obligation be revived, the benefit to the cre- 
ditor will bear no proportion to the Suffering of 

the 
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the debtor; for pain pierces deeper than plea- 


ſure, and its impreſfion is of longer endurance. 


A man who ſuffers by his own negligence, has 


no juſt cauſe of complaint. 
As negligence is thus a capital circumſtance in 


the diſſolving obligations by length of time, it 
ought carefully to be diſtinguiſhed from delay. 


What if the creditor be reduced to a ſituation 


that difables him to make a demand, till the 
debtor, or his heirs, have acquired a conviction 
of freedom? He has been a flave in Algiers 
many years; or has been long in hiding, to pre- 
vent a criminal profecution for his life. In ſuch 
caſes, there is dclay, but not negligence. It is 


hard indeed on the debtor to have his effects 


torn from him for payment of a ſum he never rec- 
koned on : but in a competition between two 
individuals, where the public is not concerned, 
juſtice oaght always to prevail over hardſhip. 


But now ſuppoſing negligence on the creditors 
part, what will be the reſult where the claim 1s 
retained in memory by the debtor? This caſe 
coincides with that of a mala fide poſſeſſor, who 


never can acquire the property by any length of 
time. The creditor's negligence will not excuſe 


the debtor, who ought to have prevented that ne- 
gligence by payment. Nor would it be excuſable 


in a court of law, to ſuſtain a defence made a- 


gainſt conſcience. 


The obligations that are at down by the law 
— of 
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of nature; are thoſe only which are intended to 
be made inſtantly effectual, or within a time ſpe: 
cified. In ſuch, every hour's delay in demand- 
ing performance, is a loſs to the obligee ; and 
conſequently a proof of his negligence. Alter- 
native obligations are in a different predidament. 
Where a man provides to himſelf an option of 


| demanding one thing or another, and is not hy 


the covenant confined as to time; his delay may 
proceed from difficulty in making a choice, and 
therefore is no proof of negligence. - Nor can 
the obligor ever acquire from ſuch delay a con- 
viction of freedom. It is hard indeed for an ob- 
ligor to be kept in ſuſpenſe for ever; but he has 
himſelf only to blame, for he might. have limited 
a time for the option. 

A conditional obligation! is nearly allied to one 
that is alternative. It may not always be in the 


power of the obligee to perform the condition; 


or it may not always be his intereſt: and there- 
fore, delay in demanding performance, does not 


neceſſarily infer negligence. Take the following 


example. A lucrative office in the King's court, 
makes me think of erecting a magnificent houſe 
near the palace; but not being perfectly reſolved, 
the proprictor of a piece of ground agrees to let 
me have it at a certain ſum, whenever I ſha! 
find it convenient to build. Perceiving a declirs 
in favour, I heſitate, and delay building till 1 U. 
how matters will turn out. As there is here 
SE neglige 


. 


a, 


Art. 33. "- Law of SCOTLAND. 239 


negligence on my part, my heſitation and delay 
can afford no conviction of freedom to my party, 
or to his repreſentatives. 

A right acquired by covenant over the perſon 
or over the property of another, to be exerciſed 
or not according to my fancy or my intereſt, 
comes under the ſame predicament. A reverſion 
in a ſale of land is a proper example. It is not 
always in my power to repay the price ; and 'it 
may ſometimes not be my intereſt. Therefore, 


| the longeſt delay in demanding back my land, 


will be no proof of negligence on my part, 
nor afford to the purchaſer any rational convice 
tion that I am never to make the demand. A 
power to revoke a donation between huſband and 
wife, a power to burden, a power to alter a ſet- 
tlement, are of the ſame nature. A man can 


never be deprived of ſuch a power, unleſs he op 


limited within a time certain. - 
In order to give a juſt notion of our acts con- 
cerning the preſcription of forty years, I found 
it indiſpenſable to examine with attention what 
the law of nature, or, in other words, common 
law, dictates upon that ſubject. And having 
thus paved the way, I proceed to a commentary 
on theſe acts. 5 
Preſcription | is of two kinds; ; one that relates 
to property, and one that relates to e 
The former is termed by our writers Poſitive 
P reſcription, the latter Negative Preſcription, 
eo hes 
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Theſe terms are intelligible ; and may paſs in 
law-writings, though ſcarce agreeable to the ang. 
| logy of language. Negative preſcription is juſtly 
defined to be the diſſolution of an obligation by 
length of time. Poſitive preſcription is defined, 
the acquiſition of a ſubject by length of time. 
The latter definition holds with reſpect to a move. 
able ſubject; but we ſhall ſoon ſee, that in the 
law of Scotland poſitive preſcription has a very 
_ ditterent meaning with reſpe& to land. I begin 
with Negative Preſcription, as in ſome meaſure 
ee to the other. 


Negative Preſcription.” 


Tut time neceſſary for completing negative 
preſcription, varies according to circumſtances, 


| ſome regarding the perſons intereſted, ſome the 


nature of the obligation; and therefore is left by 
the law of nature to judges, whoſe province it 
would be, in every particular caſe, to proportion 
the time to the circumſtances. But as ſuch lati 
tude would render judges arbitrary and law- 
| ſuits endleſs, it was wiſely done by our legilla- 


ture, to fix a time that ſhould be a rule in every 


caſe; and accordingly forty years is made the 
rule by act 28. parl. 1469. A ſhorter time would 
cramp people in the management of their affairs 

a longer time is unneceſſary; z tor as forty years 


exceed 


— — 48 


2 
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exceed the ordinary temembtunce of man, they 
are in effect equivalent to the longeſt duration. 
The act declares, © That if an obligation be al- 
« lowed to he over forty years without a purſuit, 
« it ſhall be of no avail.” The law of nature li- 
berates a debtor, who, by his creditor's negh- 
gence, has acquired a conviction of freedom. 
Nothing was left to our legiſlature, but to accom- 
modate the law of nature to practice, by fixing 


the time of preſumed remembrance, within which 


an obligation muſt be put in ſuit. 
Little acquainted with the law of nature are 
they, who hold preſcription to be a creature of 


municipal law * : which leads to another error, 
that negative preſcription is a puniſhment infli&t- 


ed by municipal law on a creditor for neglecting 
to proſecute his claim. Negligence is not a ſub- 


ject of puniſhment ; nor is it the intention of the 
a& 1469, to inflict a puniſhment on the ereditor 


tor his negligence. It favours indeed a debtor, 
who, by the forbearance, or perhaps negligence, 


of his creditor, has acquired a conviction of free- 


dom ; which conſequently renders the obligation 
of no avail. But if this be a puniſhment, every 
man is puniſhed who ſuffers another to take the 
ſtart of him in diligence. 

I dare not affirm, that the 3 of the 
court of ſeſſion have no taint of theſe errors. 


* Grotius Ds; jure zelli ac packs, lib. 2. Cap. 4- ſect. 1. 
Hh Though 
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Though the act 1469, adhering to the law of 
nature, has no view but to fix a time for ne- 
gative preſcription, our judges, holding erro- 
neouſly the act to be correctory of the law of na. 
ture and not a confirmation of it, did not ven. 
ture at firſt to go a ſingle ſtep beyond the preciſe 
letter of the law. From the words, “ That an 
d obligation ſhall preſcribe within forty years,” 
it was held, that monolateral obligations only are 
comprehended, and that a mutual contract is 
not *. The ſame error led the court to judge, 
that after preſcription of forty years, the defend- 


ant is not bound to give his oath whether the 


debt be reſting owing ; and though he ſhould 
_ confeſs it, that he is not in foro humano li- 
able T. Was it the opinion of the judges, that 
forbearance or negligence is declared a crime 
by the act, and puniſhed accordingly ? Was 
it their opinion, that they were tied down by the 
act to commit injuſtice, by ſuſtaining a de- 
fence inſiſted on againſt conſcience? Was it 
their opinion, that the creditor's negligence will 
juſtify the debtor for refuſing to pay a ſum he 
knows to be due? The court of ſeſſion came in 
time to entertain more correct views with reſpedt 


to this ſtatute. Diſcovering that it is founded on 


common law, or, which is the lame, on the law 


* Durie, 26th February aa Hamilton ; contra Lord 
Sinclair. 


＋ Fountainhall, ch December 1703, A e contra 
Campbell. | 
of 
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of nature ; ; they extended i it to every caſe that 
falls under its ſpirit and intendment. They 
extended it to teſtaments : they extended it 
to a reduction on the head of deathbed, and 
to every reduction; to tacks, and to ſervi- 
tudes real and perſonal: they extended it to 
contracts, not excepting contracts of marriage, 
where there is a mutual delay of performance. 
But what if a contract be kept alive by the mino- 
rity of one of the parties? He may demand per- 
formance, but not unleſs he perform what is in- 
cumbent on him; for interruption of the negative 


preſcription. on his part, cannot have the effect to 
change a mutual contract into a monolateral obli- 
gation, It would have been too great a ſtretch 


to extend the act to heritable bonds ; conſider- 


ing, that at the period of the ad, they were a 


ſpecies of wadſct, and not obligations for pay- 
ment of money. It required therefore another 
ſtatute to make heritable bonds, and other land- 
ſecurities, fall by the negative preſcription. And 


this was done in the ſecond head of the act 12. 


parl. 1617. The words are, & And bcklike his 
« Majeſty ſtatutes and ordains, That all actions 
e upon heritable bonds, reverſions, contracts, or 
“others whatſomever, ſhall be purſuzd within 
« the ſpace of forty years after the date of the 
% ſame.” The contracts here mentioned muſt 
be underſtood to be contracts concerning land; 

ene of which is mentioned, viz. a reverſion : 


4 © With 


de comprehended in either of the two ſtatutes 
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with reſpect to other contracts, there was no oc- 
caſion for a new ſtatute. A right of property, 
whether of land, or of a moveable, differs ſo 
widely from a jus crediti, and even from a right 
burdening land, that it was never underſtood to 


eſtabliſhing negative preſcription. And there- 
fore, though a right of property cannot ſubſiſt 
for ever without poſſeſſion ; yet the time of its 
endurance is limited by the law of nature only 
as above mentioned, Not by either of theſe ſtar 
_ tutes. 
As the debtor's convi ion of freedom ariſing 
from the creditor's forbearing to make a demand, 
is the foundation of the negative preſcription, the 
act 1469 requires a document to be taken by the 
creditor, in order to awaken the debtor out of 
his dream of ſecurity, No activity on the cre- 
ditor's part will be ſufficient, but what has the 
effect of an interpellation to the debtor. An ob- 
ligation may be the ſubject of conveyances from 
hand to hand, and may be brought into a ſum- 
mons, or even into letters of horning: yet if the 
debtor have not been interpelled, he is free after 
forty years. It has accordingly been found oft - 
ener than once, that regiſtration alone does not 
interrupt #. Nor was even regiſtration with let- 


* Spottiſwoode, Preſcription, 25th November 1630, 
Lord Borthwick contra Smeiton ; Stair, 12th January 
167 2, Johnſton contra Lord Belhaven, 


ters 
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ters of horning, found ſufficient, becauſe it re- 
quires a charge to interpel the debtor *. 
It is implied in the act 1469, that the negative 
h preſcription ſhould not begin to run but from the 
term of payment; becauſe till that term be elap- 
ſed, a demand cannot be made, nor a document 
be taken on the obligation, as expreſſed in the 
ſtatute. For the ſame reaſon, the negative preſcrip- 
tion of an action of warrandice, is, in the ſtatute 
1617, declared not to commence from the date of 
the obligation of warrandice, but from the time 
of the diſtreſs. Vet with reſpect to an heritable 
bond, the negative preſcription is declared, in the 
ſame ſtatute, to commence from the date. Wh 
this difference ? An' heritable bond was at that 
time a ſpecies of wadſet: it contained no obliga- 
tion for payment, and conſequently no term of 
payment. But as an heritable bond contains 
now an obligation to pay, and a term of pay- 
ment, the negative preſcription will not x begin to 
run againſt it before that term. | 

It is obſerved above, in tracing the law of na- 
ture, that if the creditor have been prevented 
from doing diligence, preſcription will not run a- 
gainſt him. Negligence cannot be imputed to a 
creditor during the time of his ſlavery in Tunis 
or Algiers. Hence Von valens agere is a fact that 
' Interrupts the negative preſcription, For a ſimi- 


* Dalrymple, 11th December 1717; Wright contra 
W right of erk. 


lar 
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lar reaſon, minority is an interruption : a minor 
is not underſtood to be acquainted with his own 
affairs; and therefore his filence will not be im- 
puted to him for a fault. | 

Neither by the law of nature, nor by ſtatute, 
do any obligations fall by negative preſcription, 
unleſs where the creditor muſt blame himſelf for 
negligence in delaying to make a demand. Of that 
nature are pure obligations, intended to be made 
inſtantly effectual, or within a time ſpecified ; 
where delay is a loſs to the obligee, and conſe- 
_ quently a proof of his negligence. But there are 
obligations which it may be the intereſt of the 
creditor to delay for a long or a ſhort time. Three 
kinds of theſe are mentioned above, alternative 
obligations that give an option to the obligee, 
conditional obligations, and obligations that be- 
ſtow a privilege on the obligee to act, or not to 
act, at his pleaſure. And as with reſpect to 
theſe our ſtatutes differ not from the law of na- 
ture, all that remains for me, is to illuſtrate this 
doctrine by a few additional examples. A man 


lends L. 1000 to bear intereſt, and ſtipulates to 


himſelf an option, to demand back the ſum, or 
a farm belonging to the debtor, reckoned of e- 
qual value. This is an example of the firſt kind. 
Here delay in making the option is not a proof 
of negligence, for it may proceed from irreſolu- 
tion; and therefore an obligation of this kind 
falls not by the negative preſcription. Take the 

| following 
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following examples of a conditional obligation. 
I take an obligation from a neighbour, to allow 


me the uſe of his water for a bleachfield that 1 


intend to erect. Being in expectation of a coal- 


mine, I take an obligation from a neighbour, to 


allow me a road through his ground for my coal- 


waggons. With reſpect to ſuch obligations, it is 
not always my intereſt to demand immediate per- 


formance. The bleachfield may require more 


money than I have to ſpare at preſent : it may be 


prudent to delay an expenſive operation on my 


coal, till the coal about me become ſcarce. De- 


lay in theſe caſes is not the effe& of negligence, 
but of prudence. A fale of land under reverſion, 


is a proper example of the third kind. Woke "ug 


verſer be not limited as to time by covenant, 


he may demand back his land at any time, up- 
on offering to reſtore the price. It is implied in 
the very nature of the bargain, that the right of re- 


verſion ſhould not fall by the negative preſcription ; 
and accordingly it is expreſsly excepted from that 


preſcription in the ſecond head of the act 1617. 


But ſhall it be in the power of the reverſer to keep 
the purchaſer in ſuſpenſe for ever? Equity af- 
fords a remedy. It is againſt the public intereſt, 
as well as againſt the intereſt of the purchaſer, 
that his land ſhould be put extra commercium. 


After the reverſion has ſubſiſted forty or fifty 
years, why ſhould not a declarator be competent. 
to the purchaſer ; concluding, that the court 


ought 
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tis. T 
| There is another ſpecies of rights nad vrivile 
ges more properly termed res mere facultatis, 
becauſe they concern the privileged perſon only, 
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ought to name a time for claiming upon the re. 


verſion, after which the reverſion ſhall be at an 
end? And there is great equity for applying the 
ſame remedy to the other cafes mentioned. A 
-power to revoke a donation between huſband and 
wife, a power to burden, a power to alter a ſet- 
tlement, are alſo examples of the third kind. 


But as theſe powers are perſonal, they die with 


| the perſon who has them ; and a court of equity, 


therefore, will not internal to limit them to a 


| ſhorter time. Such powers are diſtinguiſhed in 


our law by the e of Res meræ Jaculta. 


and affect not others; ſuch as my chuſing a ſpot 


for a kitchen- garden, planting a tree, or building 
a houſe at my march. It is the purpoſe of the 
negative preſcription to relive the obligor from a 


burden; but here no perſon is burdened. Such 
rights therefore may be exerciſed quandocungue. 
Thus, I can take up a title of honour, or ſerve 


heir to a predeceſſor, at any diſtance of time. 


Others may be affected conſequentially; but no 


perſon ſuffers directly. 


There are certain duties and einiges impoſed 
upon individuals, not for behoof of other indivi- 


duals, but for behoof of the public. The public 


there ſtands as the obligee ; and prefcription o- 


2 perates 


Frum 


— 


4 
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perates 1 not againſt the public. Such reſtraints 
however do not always anſwer the end propoſed ; 

and though they fall not by the forty years pre- 
ſcription, yet if there be a total forbearance for a 
very long time, they fall into Ws, and ceaſe to 


bind. 


Haying diſcuſſed the ſubjects that fall not under 
negative preſcription, we proceed to its opera- 
tions on ſubjeQs that fall under it. 1 begin with 


annual preſtations; of which the intereſt payable 


yearly on a bond of borrowed money, is an ex- 
ample. After forty years the bond falls as to 
the principal ſum ; but does it alſo fall as to the 
intereſt that became due within the forty years? 
The purpoſe of the negative preſcription is to 
quiet the minds of people, by ſecuring them a- 
gainſt antiquated claims. As no document has 
been taken on the bond ſor forty years, the ſta- 
tute declares, that it ſhall be of no avail. Now 
if the bond be of no avail, it cannot be the foun- 
dation of an action for any of its proviſions or ar- 
ticles. Add a ſeparate argument, That the bond 
may have been forged, or liable to ſome other 
total objection, the evidence of which is loſt by 
length of time. In the Roman law accordingly 
the intereſt, as well as the principal, were cut 
down by the negative preſcription. © Eos qui 
« principali actione per exceptionem triginta vel 
* quadraginta annorum, five perſonali, five hy- 
* pothecaria, ceciderunt, (jubemus), non poſſe 

13 | 6 ſuper 
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« ſuper uſuris vel fructibus præteriti temporis * 


« ſiquam movere quæſtionem, dicendo ex jiſdem 
„ temporibus eas velle ſibi perſolvi, quæ non ad 
& triginta vel quadraginta præteritos annos refe- 
ce runtur, aſſerendo ſingulis annis earum actio- 
< nes naſci: principali enim actione non ſub. 
ce 
é fructibus adhuc judicem cognoſcere *.” To 
vary the caſe a little, we ſhall ſuppoſe, that the 
debtor becomes bound to pay the ſum borrowed, 


not at one term, but at two terms. The credi- 


tor makes a demand, in leſs than forty years af- 
ter the ſecond moiety became due. The doubt 
here is, that preſcription begins not to run but 


from the term of payment. Here there are two 
terms of payment 3 and if we compute the forty 


years from the latter, preſcription has not run, 
at leaſt of the moiety laſt payable. On the o- 


ther hand, there has been a delay of forty years 
from the time that action was competent for pay- 


ment of the firſt moiety; and the bond may 
have been kept latent to prevent objections. Mo- 
ved by theſe reaſons, it ſeems the ſafer fide to 


ſuſtain the preſcription. And the court appears 


to have been of the fame opinion in the follow- 
ing caſe. A widow having lived forty years af. 


ter her huſband, without demanding her annuity, 


her repreſentatives inſiſted for the annuities that 


* L 26. Cod, De uſuris. 


ſiſtente, ſatis ſupervacuum eſt ſuper uſuris vel 


aroſe 
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aroſe within the forty years. The right of liferent 


itſelf was found to be preſcribed; and the defence 


of preſcription was ſuſtained with reſpect to the 


annuities claimed *. They gave a different judge- 


ment in the following caſe. . Though a bond of 
penſion granted to an advocate had lain over for- 


ty years, without any document being taken 


on it; yet a claim for the yearly penſions that 
fell due within the forty years was ſuſtained to 


the advocate's repreſentatives T. This would 


bave been right, had every year's penſion been 


contained in a bond by itſelf. Thus, as to the : 


negative preſcription of annual preſtations, the fol- 
lowing concluſions appear well founded. Firſt, 


That if the obligation itſelf be cut off by preſcrip- 


tion, none of its acceſſories can ſubſiſt. Second, 
That a document taken upon the obligation, 
3 it entire with all its acceſſories. 


As a right to tithes is a right of property, it 


1 fals not by negative preſcription. But arrears 
beyond forty years fall under it. Achim for feu- 
duties is preciſely ſimilar. 


The caſes of negative preſeription that are the 
moſt intricate, ariſe from obligations where there 


are more than one creditor, or more than one 


Cans As the purpoſe of the ſtatute is mere 


1 Forbes, 6th July 17 11, Stewart contra Children of 
Cummin of Pitoulie. 8 


+ July 1739, Lockhart contra « Duke of Gordon, 
| 1.2 * 
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ly to fix the time of preſcription, nuch caſes are 


left to common law. The following examples re- 


late to co-creditors. An aſſignment to à bond of 
borrowed money lies over torty years without 
being intimated to the debtor ; but during part 


of the time, the cedent's heir was minor. If 
the aſſignee inſiſt for payment in his own name, 
the negative preſcription will meet him: but he 
may inſiſt in name of the cedent's heir; and up- 


on a proof of the minotity, the defence of nega- 


tive preſcription muſt be repelled. The reſult 


will be different where the aſſignment is intima- 


ted. By that intimation the cedent is complete- 
ly denuded : the aſſignee muſt inſiſt in his own 
name; and if forty years have elapfed ſince the 


intimation, the debtor is free. In a competition 


for mails ind dutics between two real creditors, 
one had right to an apprifing by a diſpoſition, 


and the other had right to the ſame appriſing 


by an adjudication. The diſponee was prefer- 


able; but had done no diligence for forty years : 


the adjudger had preſerved his right entire by di- 
ligence. The adjudger was preferred to the. 


mails and duties . This is a caſe in apicibus 


juris. One thing is clear, that the debtor, if 
left at liberty, has it in his power to prefer either 
of the competitors at his pleaſure. He can put 
the difponee out of. the field, by pleading the ne- 


+ 26th November 1728, Fraſer contra Mackenzie. 


gative 
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gative preſcription ; and then the adjudger, left 


without a competitor, can levy the mails and du- 
ties: or he may forbear to plead the negative pre- 


ſeription againſt the diſponee; who conſequently 
will levy the mails and duties upon his prefer- 
able right. But equity will not ſuffer ſuch game 


to be played. The debtor has no intereſt to 
plead the negative preſcription, becauſe, in all e- 


vents, the mails and duties muſt be paid to one 


or other of the competitors : he may therefore 


be juſtly ſet aſide as having no concern in the 


queſtion ; and when he is out of the field, the 


diſponee mult be preferred, as having the prefer- 


able right. This is one of many caſes that is bet- 


ter fitted for the filence of a ſtudy, than for the 


buſtle of a court of law. 


An infeftment of annualrent is conveyed, is 
one deed, to John and James, equally betwixt 


them. John's right is ſaved from the negative 
preſcription, by drawing payment of intereſt, or 


by a proceſs of mails and duties. James has done 
nothing for forty years. John's diligence will 
not ſave James, who has taken no document on 


his claim. But then can the debtor have acqui- 


red any conviction of freedom with reſpect to the 


claim of James, which he ſecs eſtabliſhed in the 
fame deed with that of John? This is a difficult 
caſe. James, it is true, has been negligent ; 


but negligence alone 1s not a ſufficient ground 
for the * preſcription. I incline to diſtin- 


guiſh 
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It has frequently been found, that preſcription 
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guiſh the original debtor from his heir or ſuc- 
ceſſor. When the original debtor is ſued by 
James for payment after the forty years, he ought 
not to be ſuffered to plead the negative preſcrip- 
tion, when he muſt be conſcious, that he has not 
paid a ſhilling to James, principal or intereſt, 
His heir or ſucceſſor is in a different condition, 
He is warranted to plead, from the filence of 
| forty years, that the debt has been paid, or dif. 
charged. This reaſoning is alſo applicable to an 
adjudication diſponed to two perſons equally. 


Next as to co· obligants. It muſt be yielded, 


that a co obligant cannot reaſonably entertain the 
fame conviction of freedom from the creditor's 
delay, that a ſingle obligant may have: the cre- 
ditor may have been abundantly diligent againſt 
the other co-obligants. But at that rate, a co- 


obligant may be kept bound for ever, without e- 


ver hearing of the debt, contrary to the ſpirit of 


the law of nature, or of common law. The 


hardſhip is great, and calls for a remedy. The 


remedy is eaſy; which is, to oblige - the creditor 


to take a document againſt each of the. co-obli- 
gants. Between two perſons ſo intimately con- 
netted as creditor and debtor, equity certainly 


rules, that the one ſhould be relieved from a ve- 


ry great hardſhip, by impoſing a very flight bur- 
den on the other. Our: deciſions however, I 


am ſorry to ſay, ſquare not with this concluſion. 


NR 
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js interrupted as to every co-obli gant by diligence 
done againſt any one *. And an infeftment of 


annualrent having been conſtituted upon two te- 
nements by two different ſeiſins, a poinding of 


the ground of one of che tenements, was found 
to preſerve the right alive upon the other tene- 
ment, though they belonged to different proprie- 
tors T. The court in theſe caſes ſeem to have 


formed a notion, as if the negative preſcription 


were only intended to puniſh the negligence of 


creditors ; and conſequently that it cannot ope- 


rate againſt a creditor who has in any degree 


been active. It ought to have been conſidered, 


as above mentioned, that negligence is not a 


ſubject of puniſhment ; ; and that the intendment 
of negative preſcription, is to quiet the minds 
of people who have acquired a conviction of free- 


dom, from being left undiſturbed forty years. 
The court judged more correctly in the following 


caſes. A party was exempted from the juriſdic- 
tion of a regality, having more than forty years 


anſwered to the ſheriff's court only, and never 


once to the regality-court ; ; though the juriſ- 
diction of regality was in conſtant exerciſe as to 


* Stair ; :  Dirleton,” 18th December 1667, Nicolſon 
contra Laird of Philorth ; Forbes, 23d ne, 17 14. 
: Nd of men contra Home. 


+ Stair, 22d June 1671, Lord Balmerino contra Ha- 
milton. 
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others *. The whole barony of Muſſelburgh, 
comprehending the tenement of Coldcoats, was, 
by a conſtitution 1 in writ, thirled to the mill of 
the barony, belonging to the town of Muſlel- 
burgh ; and the town had been in the uninter- 
rupted poſſeſſion of the whole multures, thoſe of 
Coldcoats excepted. In a declarator of thirlage, 


the town of Muſſelburgh againſt Wauchope of 
E dmonſtone, proprietor of Coldcoats, negative 


preſcription was pleaded. Anſwered, That the 


town's poſſeſſion of the multures of the reſt of the 
barony, preſerves their right entire as to the 


whole. But the court, juſtly conſidering that the 


defendant had acquired a conviction of freedom 


by the lapſe of forty years, ſuſtained his defence 
of preſcription. The nature of the ſubje& in 
_ controverſy, paved the way to this judgement : 


the ſeveral tenements that compoſe a barony are 


ſeparate. ſubjects, and frequently not contermi- 


nous, being connected only by a common char- 


ter; which makes it eaſy to conceive, that ſome 
of the tenements may be free, while others are 
thirled. The caſe is fundamentally the ſame in a 


thirlage of omnia grana creſcentia. And yet, 


in that thirlage the defence of preſcription was 
repelled with reſpect to the multure of bear; 


| becauſe the thirlage was preſerved alive as to all 


® Stair, 23d November 1671, Rolland contra Laird 1 


of Craigyvar. 


other 
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other grain *, What ſeems to have miſled the 
court in this particular is, that the ſeveral ſpecies 
of grain comprehended under a thirlage of omnia 


grana creſcentia, are more intimately connect— 
ed, than the ſeveral tenements that are ſubjected 
fo it. 5 


Poſitive Preſcription. 


IT may be proper to premiſe a ſhort ſketch of 


the Roman uſucapio ; becauſe our poſitive pre- 
ſcription is held to be of the ſame ts by eve- 
ry writer on the law of Scotland ; gh erro- 
neouſly, as ſhall be made appear, i r 


« per continuationem poſſeſſionis temporis lege 
« definiti f. Uſucapio accordingly is one of 
the modes of acquiring dorainion or property. 


The time was at firſt a year in a moveable, and 


two years in land; a pregnant evidence, that the 
ſenſe of property, ſeparately from poſſeſſion, was 
but in its infancy when z ,s pio was introduced. 
Property originally was loſt with the poſſeſſion, as 


above hinted ; and by this regulation it appears 


to have been * * of the mn 


5 25th a un > Macleod contra Vaſtals of Muira- | 
venſide, 


F I. 3. D. erlebe et uſucapionibur. 


KR property 


ſpect to 
land. Uſucapio is defined, . adjectio dominii 
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property could not have any long endurance in- 


dependent of poſſeſſion. In the days of Juſti- 


nian, when abſtract ideas had become familiar, and 


property was clearly diſtinguiſhed from poſſeſſion, 


- three years were declared neceſſary for uſucapio 
in moveables, and ten, or twenty, in different e ca- 


ſes, for / ucapio in land. 
How far the Roman uſucapio obtains with us 


in moveables, will appear from what follows, 


Virſt, With reſpe& to a moveable found by ac- 


_ cident, that appears to have paſſed through the 


hand of art, and which therefore muſt have 


been appropriated, occupancy will not transfer 
the property to the finder. If the moveable have 


not been loſt torty years, the proprietor is preſu- 


med to have retained the poſſeſſion animo, and 


he will be preferred to all the world. If torty 


years have elapſed from the time of his loſs, he 


is cut out, and the moveable goes to the file, 


A fortior:, it will go to the file if no proprietor 


appear; which is the cafe of waith and ſtray 
goods, of wreck, of a treaſure found in the 


ground, &c. But any of theſe particulars acqui- 


5 from a putative proprietor, will go to the ac- 


quirer, upon poſſeſſing forty years, 1 com- 


pletes 280 ½αũꝗjꝗꝶꝗ The former proprietor may 
have retained the hope of recovery; but his right 


yields to that of his competitor, who by long poſ- 
ſeſſion has acquired an affection for the ſubject. 


A \ moveable never Formeny appropriated, be- 


longs | 
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longs to the finder as the firſt occupant. If it be 
uncertain whether the moveable have been for- 
merly appropriated or not, the finder may lay 
hold of it, and the property will be his, unleſs 
ſome perſon appear, and prove that it was for- 
merly his property. If he appear ſoon after the 
new occupancy, the ſubject mult be reſtored to 


him. But if the finder have continued forty 


years in poſſeſſion upon the b972a fide title of firſt 
occupant, the property will be transferred to him 
by uſucapio. _ ; 

With reſpe& to land, our poſitive. pre efcription 


differs widely from the Roman zſucapio. All 
the lands in Scotland are underitood to have flow- 


ed from the ſovereign originally; and every por- 
tion of land that is abandoned by the proprietor 
returns to the ſovereign, and is not left open to 


the firſt occupant. If a portion of deſerted land 


be laid hold of by a private perſon, no length of 
time will transfer the property to him; becauſe 


he ought to Know that it belongs to the Crown, 


and that he can have no right. 
Thus, before the act 12. parl. 161%, fixing 


forty years for completing poſitive preſcription, 


it was neceſſary, in a competition about the pro- 


perty of land, that each of the competitors ſhould 
connect with the crown. The longeſt poſſeſſion, 


without a crown-charter, yielded to ſuch a char- 
ter of the lateſt date. For ſome time aſter wri- 
ting was employed | in land-property, this was no 


1 hardſhip; 
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hardſhip; becauſe title · deeds were few, and eafily 
preſerved. But in a long progreſs from the King, 
where the land has paffed through many hands, 
title - deeds multiply greatly; and great muſt have 
been the difficulty of preſerving them entire du- 
ring the feudal anarchy, when even the neareſt 


neighbours entertained deadly feud againſt each 


other. The loſs however of any one connecting 
title was fatal. Suppoſe a family- eſtate to have 
been poſſeſſed two or three centuries by conneQ- 
ed ſervices ; yet if the charter from the crown 
was mifling, the family had no defence againſt a 


charter of yeſterday obtained by another from 


the crown. Or ſuppoſe the original charter to 
have been preſerved, yet any gap in the progreſs 
might be fatal, the loſs of a diſpoſition to a ſin- 
gular ſucceſſor, of a procuratory of reſignation, 
of a precept of Clare conſtat, or of any other 
midcouple. Nor was this all. At the period of 
the act 1469, fixing the courſe of the negative 
preſcription, writing was rare; it was confined to 
notaries : and forgery was unknown. But when 


writing became common, and yet not brought to 


| ſuch perſection as that different hands could be 
clearly diſtinguiſhed, the eaſineſs of committing a 


| forgery was a ſtrong temptation to deſigning 


| men. Beiore tac leventeenth century according- 


ly, forgery became frequent, dangerous above 


all to proprietors of land. 
Wonderful it is, that, even among a rude 
People, 
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people, a law ſo replete with miſchief to Mt, 
proprietors, was ſo long ſubmitted to. The firſt 
attempt to a remedy was act 214. parl. 1504, ha- 


ving the following preamble: That ſundry of 


« the lieges, and their predeceſſors and authors, 
& have bruiked their lands by infeftment for the 
4 ſpace of forty years: notwithſtanding whereof 
« the ſaid infeftments are ſundry times drawn in 
* queſtion for lack of procuratories or inſtru- 
„ ments of reſignation, precepts of Clare con- 


tat, or other precepts of ſeiſin, which are not 


< extant, to be produced and uſed, in reſpect 
e the ſame are tynt and amitted, partly by ini- 
“ quity of time, partly by periſhing of proto- 
« cols,” &c. For theſe reaſons it is enacted, 
That where parties, and their predeceſſors and 
authors, have had a continued poſſeſſion forty 


years on charter and ſeiſin, they ſhall not be 
“bound to produce procuratories, or inſtru- 


« ments of reſignation, precepts of Clare con- 
at, or other precepts of ſeifin ; provided the 


charter bear, that reſignation was duly made, 
“and the inſtrument of ſeiſin make mention of 


the precept.” Improvements that have inve- 
terate practice to ſtruggle. with, are faint in their 


commencement, and flow at firſt in their pro- 


greſs. The remedy here was extremely faint, 
as it removed but a very ſmall part of the evil; 
tpecified above. It was however a lucky attempt, 


28 it paved the way to the illuſtrious ſtatute 1617, 


which 
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which may juſtly be conſidered as the palladium 


of our land-proprietors : its rationality and ex- 


pedience have been confirmed by the practice of 
more than a century and a half. 


This ſtatute conſiſts of two heads. The pur- 
poſe of the firſt, is to ſecure proprietors againſt 
_ every perſon claiming the property. The pur- 
poſe of the other, is to protect them againſt real 


debts and claims affecting property. Upon the 


firſt head, the preamble is in effect the ſame wit 


that of the act 1594: © Our Sovereign Lord 


conſidering the great prejudice his heges ſuſ- 


“ tain in their lands and heritages, not only by 
te abſtratting, corrupting, and concealing 
« their true evidents in their minority, and by 
* the amiſſion thereof through war, plague, fire, 
* &c. z but alſo by the forging of falſe evidents, 
and concealing the fame for ſor fo long a time, 


e as that all means of improving thereof is taken 
< away; whereby his lieges are conſtitute in a_ 
« great uncertainty of their heritable rights,” 


& c.: Therefore enacted, That poſſeſſion for forty 
years without interruption upon a title of proper- 


ty ſhall give an unquarrelable right, good againſt 
all mortals, and againſt all objections, falſehood 
only excepted. And to that end, it is declared 
ſufficient, that the poſſeſſor produce for his title, 
either a charter and ſeiſin of the land, or inſtru⸗ 


ments of ſeiſin, one or more, continued, and 


ſtanding together, for the ſaid ſpace of forty years, 


proceeding 
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proceeding either upon retours, or upon precepts 
of Clare conſtat. 
There are two evils to which every proprietor 
of land is liable. One is the hazard of loſing 
title-deeds, which increaſes with the time of poſ- 
ſeſſion; the other is the hazard of falſe deeds, 
kept latent till all means of detection are gone. 
The ſame remedy is provided for both; which 
is, that poſſeſſion forty years upon a title of pro- 
perty, ſhall be held a complete right to the land, 
effectual againſt every competitor. This not on- 
ly frees the poſſeſſor from the neceſſity of produ- 
eing more ancient titles, but ſecures him againſt 
antiquated claims of property, upon the ſtatutory 
preſumption, char they are not true and honeſt 
claims. | | 
-:.The ſecurity of 1 ROOD is the purpoſe 
of the act 1594 and to make it ſtill more ſecure, 
is the purpoſe of the firſt head of the act under 
conſideration. In neither of the acts is there 
the ſlighteſt hint of depriving a man of his pro- 
perty by negle&, and of transferring it to ano- 
ther by peaceable poſſeſſion. They are founded 
on the moſt liberal principles of juſtice : they ſe- 
cure property, after long poſſeſſion, againſt the 
lols of ancient title-deeds ; and they ſecure it a- 
gainſt latent claims of property that may juſtly be 
preſumed ill founded when ſuffered to lie long 
dormant. Our poſitive preſcription of land- pro- 
perty, ought to be carefully diſtinguiſhed from 
I the 
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the Nomi uſucapioz for there i is no reſemblance 


between them. 


An inclination to differ ws others is not a- 


grecable; but I ſtand not ſingle with reſpect to 
the doctrine here inculcated. I am ſupported 
by Lord Dirleton, who breathed the true ſpirit 


of law, if any ever did. He obſerves, “ That 


« the poſitive preſcription is introduced, not ſo 


< much odio et negligentia non petentis, as fu. 
© wore polſidentis *.” How comes it then that 


the ſtatute 1617 is treated by all our writers, 
Lord Dirleton only excepted, as an odious reme- 


dy, depriving a man of his property without his 
conſent? Our law. authors were educated abroad 


buy profeſſors of the Roman law; and having had 
no profeſſors at home, they were left to gather the 
law of their own country by hints, ſcraps, and 
occaſional practice. As in ſeveral articles out 


law reſembled that of the Romans, prepoſſeſſion 


for the Roman law led our authors inſenfibly to 
adopt that law, and to paſs it for our own; 
where-ever they could diſcover any appearance i 
a reſemblance. 

Blut to return to the "I With reſpeRt to to 


the firſt head, it is enacted, That thoſe who have 
_ poſſeſſed forty years on a title of property“ ſhall 
«© never be troubled, purſued, nor mquieted, by | 


6 Wa Majeſty, nor by any other r or au- 


12 Dlcton: doubts, Preſeription 20050 the King. 
thor: 


AFA SS. SES = rr 


fa 
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« thor, nor by any other perſon pretending tight 


« to the land by prior infeſtments, public or pri- 


„vate, nor upon any other ground, reafon, or 
„argument, except upon falſehood.” Theſe 


words are plain and peremptory, admitting no 


objection to the ſtatutory title but ſingly that of 
falſehood; an exception that ſcarce needed to 


have been mentioned, becauſe a falſe title is no 


title: it is a title in appearance only, not in rea- 
lity. We are authoriſed by the ſtatute to pre- 


ſume every thing in favour of long poſſeſſion. 


The poffeflor's ancient titles connecting him with 
the crown, may have been loft : his competitor's 


. may have been forged; or ſuppoſing them 


true deeds, he may have been denuded, forty 


years ago, iii favour of the poſſeſſor, or of thofe 


he connects with. In a word, poſſeſſion forty 
years on a title of property, is declared, by the 
ſtatute; to be a complete title to land, that muſt 
prevail in every competition. The poſſeſſor has 


no occaſion to plead negative preſcription, or a- 
ny other ground, againſt. his competitor's right ; 
he need fay no more but that his own title is pre- 
ferable. The law of preſcription is in every part 
conſiſtent with itfelf. Land-property, as obſer- 
red above, is not ſubjected to negative preſcrip- 
non by our ſtatutes; and if after forty years a 
elaim of property could be fuftained againſt the 
party in poſſeſſion, the poſitive preſcription would 
afford no ſecurity : the act 1617 would be an idle 

b 1 Aattempt,. 
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attempt, without ſucceſs. The ſtatute is guilty of 


no blunder : it ſecures the poſſeſſor againſt every 
claim of property, public or private, without 


needing the aſſiſtance of the negative preſcription. 
And it makes no difference, whether the compe- 
ting title be proof againſt the negative preſcrip- 


tion ſua natura, or be kept alive by a non va- 


lentia agendi, or by minority, or by any other 
means. If it be urged, that an innocent perſon 
- ought not to be forfeited of a juſt claim ; I an- 


ſwer, that a claim latent forty years is juſtly {uſ- 


_ pected of having been kept in the dark m order 
to evade detection; and therefore is not a juſt 
claim. But poſſibly the claimant may have been 
non valens agere the whole forty years, or part 
of them. This caſe is extremely favourable for 
the claimant ; and yet even here, the right of 
an individual ought to yield to public utility. 


The ſtatute, in preferring the poſſeſſor, has acted 
by an equitable rule, That where public utility is 
at variance with the intereſt of an individual, the 


former ought to prevail. Nor is more done in 
the ſtatute, than is commonly practiſed even bya 


court of equity *. The public utility here is ob- 


vious. Were any excuſe to be ſuſtained to one 
who claims the property for not appearing with- 


in the forty years, the ſalutary purpoſe of the 


ſtatute would, in a great meaſure, be fruſtrated. 


* See Principles of Equity, concluſion of book 2. 


2 - 0 his 
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The poſſeſſor might be troubled, purſued, and 
inquieted, not for forty years only, but for four 
hundred. And as there can be no record of a 
non valentia agendi, of minority, nor of many 


other interruptions, the record could be little de- 


_ pended on in making a purchaſe of land. It is 
hard indeed to make the poſitive preſcription o- 
perate in ſuch caſes: but it is a maxim in law, 
as well as in politics, That a ſmall evil ought to 


be ſubmitted to for preventing a greater; and 


there cannot be a greater evil than uncertainty a- 
bout the property of land, which would bar all 
: improvements. 


With reſpect to minority, in particular, it is 


juſtly protected againſt the negative preſcription ; 
the declared purpoſe of which is, to render a 


claim ſuſpicious, and to cut it down, becauſe it 


is not proſecuted. in time: now ſuch neglect can- 
not be attributed to a minor, who is not ſuppo- 
ſed to have any knowledge of his own affairs. 
In the court of ſeſſion accordingly, minority is 
ſuſtained as an interruption of the negative pre- 
ſcription ; though the act 1469 deciares in gene- 
ral, that obligations ſhall be of no avail after for- 


ty years, unleſs a document be taken upon them; 
without any. mention of minority as an excep- 


tion, The poſitive preſcription is very different. 
In a competition among creditors, minority af— 


fords no privilege : the ſlighteſt defect of form is 


available againſt a minor, as well as againſt one 
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of full age, to poſtpone him to other creditors, 


And the fame rule ought to hold in a competi. 
non about the property of land. 
| I give peculiar attention to the caſe of minori- 


wy; as I reckon upon ſtrong prepoſſeſſion againſt 
me from the decifions of the court of ſeſſion; 


though all of them, as far as 1 know, are of a 
late date, The firſt caſe where minority was 
found to be privileged againſt the poſitive pre- 
ſcription, is Hamilton-Blair of that Ilk contra 
Feuers of Kerſeland “. Hamilton-Blair having 


right as patron to the teinds of the pariſh of Dal- 
ry, brought a proceſs againſt the feuers of Kerſe. 
land, for payment of the teinds of their lands, 


The defendants produced charters and ſeifins 


from Ker of Kerſeland containing an heritable right 
to the teinds of the lands, upon which poſſeſſion 
was continued forty years without interruption. 


The purſuer anſwered, That the poſitive pre- 


ſcription was interrupted by his minority; and 


the reply was, That minority interrupts not- the 
poſitive preſcription. The queſtion was thought 
worty of a ſolemn pleading ; and the following 


judgement was the reſult. The Lords find, 
« That the years of minority muſt be deducted 


“ from the years of poſitive preſcription.“ The 
| purſuer* s counſel pleaded the cafe, as if our po- 
kitive preſcription were the fame with the Ro- 
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non utendo, and another acquires it wutendo. 


Were our poſitive preſcription of that kind, mi- 
nority would be an effectual interruption ; for, 
in the Roman »ſucapio, one cannot acquire a 


fubject by poſſeſſion till the former proprietor 


have loſt it by dereliction, reſembling our neg "8 
tive preſcription, which runs not againſt a minor. 


But it is cleared above, that poſitive preſcription 


in Scotland, is entirely independent of the nega-. 


tive; and that poſitive preſcription, being a com- 
plete title, is excluſive of every other title. The 


judges divided on this queſtion. Such of them 55 
as were for the judgement, did not enter into the 


diſtinction between poſitive and negative preſcrip- 
tion with reſpe& to minority: they ſuffered them- 
ſelves to be led by the authority of Stair and 
Mackenzie, and by the prepoſſeſſion of common 
opinion. This judgement paved the way to an- 
other, given lately, in the caſe of Campbell of 
Ottar, where a title of property to a land-eſtate, 


kept alive by ſucceſſive minorities, was found 
good againſt the poſitive preſcription ; though 
poſſeſſion had been continued more than four- 


(core years, upon an acexerplionable title of pro- 
perty, = 
With reſpe& to 1 caſes, the laſt eſpecially, 


it puzzles me to conceive what occaſion there could 


be for bringing minority into the queſtion, The 
claimant had no occaſion for minority: he had a 
more 


man uſucapio, where one man loſes his right, 
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more ſimple propoſition to maintain, viz. That a 
right of property falls not by the negative pre- 


{cription ; and conſequently requires not the ſup- 


port of minority, nor of any other interruption. 


And it is obſerved above, that if the poſitive pre- 
ſcription could not take place without the nega: 
tive, it could never take place. 

With reſpe& to interruptions in general, the 
act 1617 declares in effect, that no interruptions 


ſhall avail againſt the poſitive preſcription, but 

what diſturb peaceable poſſeſſion of the land; 
and it is of great importance to the public, that 
the law ſhould ſtand ſo. We have ſeen how 


precarious land-rights were originally. The po- 


ſitive preſcription was introduced, when the art 


of huſbandry was in its infancy : and but for that 


preſcription, it never could have arrived to any 
maturity; becauſe no man who is not ſecure in 


his poſſeſhon, will beſtow {kill or labour in ferti- 


_ hfing his land. But if a claim to land without 


poſſeſſion! could be kept alive by minority, by a 
non valentia agendi, or by other particulars that 


interrupt the negative preſcription, a land-holder, 


even after a forty-years poſſeſſion, would have 
little encouragement to lay out his money. upon 
building, mclofing, planting, or other coſtly 
improvements : the ground would yield ſcanty 
crops, and the public would ſuffer. The falutary 
effects of negative preſcription are far from being 
ſo extenſive : it concerns only two individuals, 

an. 
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an obligee and an obligor; and it is of little con- 


cern to the public, whether the obligor be pro- 
tected from performance by negative preſcription, 


or whether the obligee make his claim effectual 
by proving interruptions. It is a matter of pri- 
vate right ; and juſtice rules, that the creditor 


ſhould not ſuffer, ſeeing he is not blameable for 


his delay. EY 
To illuſtrate the dofirine above laid down, that 


poſitive preſcription is entirely independent of ne- 


gative preſcription, 1 lay hold of a point, more 
than once determined in the court of ſeſſion; 


which is, Whether a deed of entail can be cut : 
down by preſcription ? In order to talk intelli- 
gibly, I ſtate a ſimple caſe. A land-eſtate ſtands 


entailed upon heirs-male, with clauſes irritant 


and reſolutive ; and the entail is completed accor- 


ding to the directions of the act 1685. The 


eldeſt ſon of the entailer, neglecting the entail, 
makes up his title to the eſtate as heir of line; 
by which the eſtate becomes a fec- ſimple in him; 
and he and his male deſcendents continue in 


poſſeſſion upon that title more than forty years. 
The ſucceſſion at length opens to a female, 
the only child of the laſt poſſeſſor; and ſhe, as 
heir of line, makes up her title to the eſtate. 


By her ſucceſſion, an intereſt ariſes to a collateral 


heir-male, who claims as heir of entail. This 
claim is not cut down by negative preſcription ; 


for an evident reaſon, that till the heir female ap- 


peared, 
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peared, the claimant had no intereſt upon which 
to found an action; and therefore could not be 


guilty of negligence in forbearing. Nay, a caſe 
can be put where he would have a better chance 


| for the eſtate as heir of line, than as heir of en. 
tail; which is, that he had a number of daugh- 


ters without a ſon, while the heir in poſſeſſion 


had neither ſon nor daughter for many years that 
be lived with his firſt wife; and came only at ey 
| cloſe of life to have a fon by a ſecond wife. 

ſtill further, his claim as heir of entail — 
an heir- female in poſſeſſion, is a claim to the pro- 
perty of the eſtate; and it is laid down above, 
that negative preſerption cannot be objected to 
ſuch a claim. But it is clear from the act 1617, 
that the claim of the heir of entail is cut down 
by poſitive preſcription. The female heir who, 
by completing her title as heir of line, has be- 


come proprietor of the eſtate, pleads, in the very 


words of the ſtatute, that ſhe and her predeceſ. 


ſors having poſſeſſed forty years on a title of pro- 
perty, © the is ſecure againſt every other perſon 


« pretending right to the eſtate, upon any 


<« ground, reaſon, or argument, except upon 


* falſehood.” The deed of entail may have 
been forged: it may have been altered or diſ- 
charged. In a word, every poſſible ſuppoſition is 
admitted as true, that tends to ſupport the right 


of the preſent poſſeſſor. And juſtly ; for if 


againſt 
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againſt a ſtranger, whoſe title to the eſtate muſt 
have been ſuſtained had it been produced with- 


in the forty. years; much more ought ſhe to be 
protected againſt the heir of an antiquated entail. 


To cut down. the ſtranger may in reality be a for- 
feiture of his right to the eſtate ; to cut down the 
heir of entail, is no greater ſtretch than to deprive 3 
him of a hope of ſucceſſion, which may often be 


both diſtant and uncertain. Such a trifling intereſt 
ought not to weigh againſt the. intereſt of every 


landholder; and ſtill leſs againſt the intereſt of 


the ſociety in general, as improvements can ne- 


ver go on in a country where the property of 
land remains in any degree uncertain, And ac- 
cordingly where an eſtate has been poſſeſſed for 
forty years as à fee-ſimple, the poſitive preſcrip- 


tion has been ſuſtained againſt the heir of entail, 


in every caſe brought before the court; particu- 
larly. with reſpe&- to the eſtate of Achluncart, 


ziſt December 1693; with, reſpect to the eſtate 


of Mackerſton, 10th July 1739; with reſpect to 
the eſtate of Kirkneſs, 3d February 1753; and 


ately, 17th December 1776, in the important 


cauſe between Douglas of Douglas and the Duke 


of Hamilton. 


We proceed to. the 9 head of the 20 


1617, extending negative preſcription. to heri- 


table bonds, and to other heritable ſecurities. 


Forty years poſſeſſion on a title of property, is 
excluſive of every other title of property; be · 
+ "MM cauſe 
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: cauſe the ſame ſubje& cannot belong to two per- 


ſons at the ſame time: but as a right of proper- 


ty is conſiſtent with a real ſecurity for debt, poſ- 
ſeſſion qua proprietor is not excluſive of a real 
ſecurity. What protection then have land- pro- 
prietors againſt a real ſecurity that has lain dor- 
mant above forty years? I anſwer, that by the 
law of nature, and by common law, a man who 


has acquired a conviction of freedom is prote&- 


ed from antiquated claims. The act 1469 was | 
made to enforce the law of nature, and common 
law, with reſpect to perſonal obligations; and the 
ſecond head of the ſtatute 1617 was made to en- 


force them with reſpect to real obligations. The 
words are, „And ſicklike, his Majeſty ſtatutes 


and ordains, That all actions competent of the 
< law upon heritable bonds, reverſions, con- 


* tracts, or others whatſomever, ſhall be pur- 
< ſued within the ſpace of forty years after the 
% date of the fame.” As here the negative 


preſcription is extended to real claims, and as 
that preſcription is founded on negligence, it fol- 


lows, that every circumſtance which purges ne- 


gligence muſt be admitted here, as well as with 


reſpect to perſonal obligations. The ſtatute ac- 
cordingly declares minority in this cafe to be an 


Interruption; and from parity of reaſon, non 
valens agere muſt alſo be an interruption. Here, 
by the by, a very ſtrong argument can be drawn 
from the ſtatute ſelf, that minority does not 


interrupt 


Art. 33 the Law of ScorIAxov. 2755 


interrupt the poſitive preſcription. When an ex- 


preſs exception of minority from the negative 


preſcription of real ſecurities, was thought neceſ- 


fary ; can any man believe, that it was left to 


be implied as an exception from poſitive preſcrip- 


tion? It is not naturally an exception; and had 
the legiſlature intended to make it an exception, 


there was much more reaſon for ſpeaking out, 


than in the caſe of negative preſcription. 5 
The ſtatutes of this iſland are not illuſtrious 


for profound knowledge. The exceptions are 
few, and the preſent act 1617 is one of the moſt 
iluſtrious. It is ſtrictly agreeably to the com- 


mon law, and to the law of nature, not only in 


the principal parts above diſplayed, but in every 
minute particular. Take for example a right of 
reverſion, which is mentioned above in the claſs 
| of res mere facultatis, where a man provides 
to himſelf a power to exerciſe the faculty or not, 


as he finds it convenient; and where therefore 
delay is no evidence of dereliftion, nor even of 
negligence. Conformable to this definition, the 
ſtatute provides, That an action upon a right of 
reverſion ſhall be perpetual ; provided the rever- 
ſion be ingrofled in the infeftment, or be record- 
ed, which remove all ſuſpicion of forgery or falſe- 
hood. But a letter of reverſion diſtin& from the 
infeftment, and not recorded, falls by the nega- 
tive preſcription. Why? Not from dereliction 


or ee, but from ſuſpicion of falſehood, 
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or other defect, the evidence of which is loſt by 
length of time. Advert to another particular, 
The negative preſcription of an action of war- 
randice, is declared not to commence from the 
date of the obligation of warrandice, but from 
the time of diſtreſs. The realon is good: before 


diſtreſs, no action of warrandice lies; and till 


warrandice be competent, no length of time can 
infer a ſuſpicion of negligence or of falſehood. 


Why then is it enacted, that a purſuit on an 


heritable bond muſt be commenced within forty 


years of its date? This is explained above. An 


| Heritable bond, a ſpecies of wadſet originally, 
was not an obligation for payment of money, 
and conſequently could not have a term of pay- 
ment. In its preſent form, it IS an obligation 


for payment of money, and has a term of pay- 


ment; from which term preſcription will com- 
mence as in other obligations. 


Thus, heritable bonds, and eber heritable 
ſecurities, preſerved alive againſt negative pre- 
ſcription, muſt, for the reaſon above given, pre- 
vail alſo againſt poſitive preſcription. But theſe 
mult be diſtinguiſhed from a proceſs of redemp- 


tion founded on a letter of reverſion. For 
though the reverſion be recorded, which ſecures 


it againſt negative preſcription, it is not however 


effectual againſt poſitive preſcription. It is a 
claim to the property of the land, clogged only 
with a condition of paying a certain ſum ; and as 


poſitive 


8 


: 8 oF bo — 0 L ” * LD * * + 2 a6 L « „ * I - 4 & 8 1 * 1 2 0 6 - a i 5 os 8" 
— r 3 4 AE met ek, J. 1 . 5 I. : - i hs = _ 22 IL 222 r 8 * 2 was -- 4 EET ee 2 
ON — 8 _— ö _— - TC" — 2 — = 1 4 RY — a 2 2 RS . 7 — — ; 9992 7 8 
Tere — 2 — = W Y ot «6g 2 L me Be: wa 69 8 * 25 C2 x 7 5 -- 2 Ip 27, 1 . ONS 22 7 2 x me - — * = 1 2 . _— == bo bbs 
: 2 N 2 \ > 8 , r 4 : 2 2 * 2 0 r 5» SR ICT» 9 4 {T3 ce 1 nr - 25 £ GET —2 et 5 
2 4 ge . 5 Ic a - 0 - 4 : - — 2 * 2 — * — A N = T.— * — 3 INTEL 
— 2 at ge 2 2 en Rn 3 £ —=C 1 : — 2 y = 2 pe” 5 7 D =” 6 * — - me p - 


dr 2 


Es 6 


. 7 3 1 ng N ARS 7 4 * 
ah . - p 5 8 * K 3 je.) ""_ c = + 2 * 8 
AS BSD OT" on 0 . 8 oo l Nee : e 8 „ — n 22 * 772 : D EF a Ae IE SSA 
— F = _ 4 £ 22 9 \ PIE: Fn fog . _ : rn — C . 2 


£4 ex? WES: 7 : 8 * 
7 * 7 
1 ES 
. . 9 7 „ * oy Fes 2 2 
5 22 2 
e 8 TE R 


ne Gs = r . 8 2 * — 8 32 ; * ps. 9 x 2 nt. > : 3 —. . 28 * 9 e CA Dp 
1 . * * I = K ne AT >. 7 2 SO . N e, 2 8 ns, wh ed 5 92 2 PI [A 8 e S r 2 * * 8 N . 
2 2 ; 2 ! 2228 oo = SS.” A 2 4 pg » „cee Ar 259) ee of n P ? 3 : 255 3 — * — , 
9 Ther > x 7 8 "_— IF - FOR" r W. * 1 ” 2 — . 3 AT, 


R 
4 2 — _ 


» 


277 
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other claim of property. 
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t excludes 


property, i 


ive preſcription makes a complete title to the 
claim of redemption, no leſs effectually than it 


excludes ev 


Att. 33. 
poſit 
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AR T. XXXIV. 


Anatyſi of act 39. parl. 1555, about the 
warning of tenants, 


S far back as our law can be traced hiſtori- 


cally, Martinmas appears to have been the 
term of the entry and removing of tenants *. 


But in the ſixteenth century, and perhaps more 


early, Whitſunday had become the term of en- 


try and of removing ; whether from the difficul- 
ty of tranſporting houſehold-furniture, and other 
goods, through bad roads, in the dead of winter, 


or from other cauſes, our authors give us no in- 


formation. Craig, ſetting forth the form of 


warning before the ſtatute under conſideration 


was made, mentions Whitſunday as the only 


term of removing. Dominus ante fores colo- 
& ni, cui verbo denunciaret ut ad proximam Pen- 


ce tecoſten migret, lancem ligneam, five diſcum 


& eſcarium, in duas partes frangebat, eo ſymbo-- 
& lo diremptum jus fcederis et locationis ſignifi- 


cc cans +.” And he adds, © Secundo poſt Pen- 


* tecoſten die, niſi colonus volens migrave- 
crit, vi eum ex ædibus pellebat, pecora ſive 


* boves ex bovilibus ejiciens, ſuas pecudes ad 


» HSee article 17. I Lib. 2. dieg. 9. ſect. 4 


1 „ paſcendum 


Art. 34. the Law of Scorrany. $79 


L paſcendum inducens.” Lord Stair * joins 
his authority to that of Craig. The order of re- 
* moving of old (ſays he) was thus. The ma- 
* ſter of the ground did only verbally intimate to 
« the tenant to remove at the next Whitſunday ; 


and the only ſolemnity requiſite was, that be- 
fore the ſaid term he appeared before the door 
e of the tenant, and broke a lance there, as a 


4 


* 


« ſymbol of his breaking the tacit relocation be- 
« tween them; whereupon, the ſecond day af- 
« ter Whitſunday, he came brevi manu, and 
* expelled the tenant.” At the ſame time, the 


authority of theſe writers is little neceſſary, when 


we have the authority of the - ſtatute itſelf, men- 
tioning Whitſunday as the only term of remo- 
ving. It appoints, © That the maſter of the 


ground give a precept of warning in writ, 


« commanding his officer to go, forty days prece- 
ding Whitſunday, and intimate to the tenant, 
that he remove himſelf, his family, ſubtenants, 


« &c. at the ſaid term.“ This fact I with to be 


kept in view; for it will contribute greatly to 
a juſt analyſis of the ſtatute under conſideration. 

It appears not that the legiflature intended to 
alter the practice at that time eſtabliſhed, con- 


cerning either the time of warning, or the term 


of removing; but only to introduce regularity 
and order in the form of removing ; inſtead of 


Bock 2» tit, 9, ſect. 39. | 
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"A removing via facti, which, in thoſe rude times, 


commonly producedriots, and breaches of the peace. 


Liſten to Craig in the place above quoted. ©. At 


e cum ſæpe fieret, ut colonus, ſuis amicis fretus, 


e migrare nollet, et vi domini vim opponeret, 


* in poſſeſſione eſſet potior ; tantumque de vi, et 


« 


violentis fryQibus, domino, fi pellere colonum 


non potuiſlet, ſupereſſet actio; inde cum gra- 


ce viſime ſæpe contentiones Pacer, ſæpe 


* etiam ad manus perveniretur.” In that view 


it is enacted, that if the party warned, removed 


not at the term, the warner ſhall apply to a pro- 


per court for a decree of removing; to which 


ſucceeds a precept of ejection. And to ſecure 
acceſs to a proper court, it is ordained, . That 
« ſhiriffs and other judges ordinair hold courts 
“all the lawful fifteen days immediately after 


Trinity Sunday, for doing lakes in the aid 


0 cauſes.“ 


This was a remedy for the oi in view; but 


it generated a greater evil of a different kind, 


Every. proceſs that has a perſonal concluſion, is 


in effect a complaint againſt a party, for doing 


what he ought not to have done, or for omitting 
what he ought to have done. At the time of 
this ſtatute, accordingly, and for many years af- 


: ter, there could be no. procels, till the party had 
done what was wrong, or omitted to do, what 


Was right, A proceſs, for example, could not 
8 2 TH Ml 


b 
I 


L 


Es cos oa a * S S 
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be raiſed againſt a debtor before the term of pay- 
ment; becauſe till that term was elapſed, it could 


not be ſubſumed, that he had omitted what he 


ought to have done. Nor could a proceſs of re- 
moving be raiſed againſt a tenant, till the term 
of removing was paſſed. The ſtatute accordingly 
does not direct a court of removing to be held 


before Whitſunday, the term of removing - but 
as ſoon after as poſſible, viz. immediately after 
Trinity Sunday, which is the firſt Sunday after 


Whitſunday. It is amazing, that, even in an 


age of darkneſs, the inſufficiency of this re- ” 


gulation was not foreſeen. A landlord, after 


warning his tenant to remove at Whitſunday, en- 
gages another to enter at that term. He cannot 


eject the poſſeſſor, as formerly, to make way for 
his new. tenant. He muſt apply to a judge, and 
cannot bring his complaint till the term of remo- 
ving be paſt. The poſſeſſor, aſſiſted by his pro- 
curator, invents many defences, ſufficient to pro- 
long the proceſs perhaps for a year. The new 
_ tenant is left without reſource, not a houſe to 
protect him from the cold, nor a mouthful of 


graſs to preſerve his cattle from famine. The 


condition of landlords was deplorable. They 


could not with ſafety engage a new tenant, till 
the poſſeſſor was actually ejected; and the land 


muſt have lain waſte the reſt of that year. 


Violent diſeaſes operate frequently their own 
cure. Necellity introduced a falutary deviation 
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from common law; which is, to ſuſtain a proceſs 
of removing before the term of removing.” The 
commiſſioners for adminiſtration of juſtice ap- 


pointed by Oliver Cromwell, appear to be the 
firſt who thought of a remedy for this diſeaſe. 
In the record of their proceedings, is found the 
following regulation: © That ſummons of remo- 


< ving before the ſupreme judges, may be raiſed 
* at any time after the warning, to be execute 
* on-twenty-one days; providing the day of com- 


* pearance be fix days after the term.” Lord 
Stair ſaw the neceflity of fome ſuch meaſure. 


Legal execution,” ſays his Lordſhip, © is not 
competent ordinarily till delay, becauſe none 


<« ſhould be purſued till he have failed; yet in 
„ ſome caſes the debtor may be purſued before 


the term, to pay at the term, as /i vergat ad 
inopiam. Lea, in removing, it feems very 


cc 


« expedient to purſue the party warned, even 


<& before the term, to remove at the term; o- 
« therwiſe the lands cannot be ſafely @t, the 


<« tenant not knowing if others will remove wil- 


e lingly : and, there ought to be no uncertain- 


< ty in that point, which is a public intereſt &.“ 


Reformers in religion differ widely from thoſe in 
law. The former, enthuſiaſtically zealous, over- 
turn every eſtabliſhed form, and ſtop not till not 
a veſtige be left of the national creed, or the na- 


* Book 1. tit, 37. ſe&t, 15. 
tional 


wal: ceremonies. The latter, cool and cautious, 


proceed with circumſpection: being afraid of con- 
ſequences, they ſeldom reach perfection; nor do 
they always venture ſo far as even their judge- 

ment would lead them. In the preſent caſe, the 


commiſſioners, ſenſible of the imperfection of 
common law, ventured to allow a ſummons of 


removing to be raiſed before the term of remo- 
ving ; and yet they adhered ſo far to the old law, 


as to appoint the day of compearance to be fix 


days after that term: which was but halt a re- 
medy, or rather no remedy at all ; for a proceſs 
commenced before the term of removing may be 


protracted for months; and what is the new te- 
nant to do in the mean time? Lord Stair, ſen- 
ſible of the inſufficiency of this improvement, 
gives his opinion, that the proceſs of removing 
may be carried on and concluded before the 
term, decreeing the tenant to remove at the 
term, ready for execution if the tenant ſhould 
prove refractory. And ſuch proceſſes are now 
frequent and familiar. 

Beſide requiring a proceſs of removing in or- 
der to prevent private violence, which was the 
chief purpoſe of the ſtatute ; another alteration 


was introduced, which is, to require the warn- 
ing, and ſervice thereof, to be in writing. In all 


other reſpects, the uſual form was preſerved. 
Whitſunday was the uſual term of removing ; 


and the warning accordingly is appointed to be 
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forty days before that term. With reſpe& to 
any other term of removing, the act is ſilent: it 
is not provided for in the act, but left to com- 
mon law. There is nothing faid in the act, nor 
inſinuated, that the warning mult be forty days 


before Whitſunday, whatever be the term of re- 


moving. And if ſo, may it not fairly be inferred 
from the act itſelf, that if forty days be ſufficient 
where Whitſunday is the term of removing, the 
fame number is ſufficient whatever be the term? 
There can be no reaſon aſſigned, for privileging 
2a tenant who removes at Martinmas, with a 


more early warning, than when the removing is 
at Whitſunday. But we are not left entirely to 
an argument from analogy. Balfour, in his 
chapter intitled, Anent removing, reports a cafe, 


Lord Borthwick contra Sym, 19th May 1565, 
in the following words. In actions of remo- 
* ving of tenants, the warning is not ſufficient 
except there be forty days free between the 
ce warning and the term of Whitſunday or Mar- 
& tinmas, excluding not. only the day of warn- 


« ing, but alſo the day of Whitſunday or Mar- 


29 


* tinmas.” In this cafe, but ten years after the 
ſtatute, we have the greateſt lawyer of his time 
laying it down as a rule, That the warning muſt 
be forty days before the term of removing, whe- 
ther Whitſunday or Martinmas ; and he is far 


from underſtanding the a& as appointing the 


warning to precede Whitſunday whatever be 


W 
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the term of removing. That learned authot 


could not miſtake the meaning of a ſtatute, which 


probably was framed by himſelf, undoubtedly 
with his concurrence. 


Sir George Mackenzie, however, in his bar 


vations on this ſtatute, lays it down, „ That 


0 warning muſt be made before Whitſunday, 
« though the perſon warned be not mien to 


« remove by his tack till the Martinmas.” And 


this erroneous opinion has been blindly follow- 
ed, not only by later writers, but even by the 
court of _ which i is much more to be re- 
greted. e 

I term this an erroneous opinion, becauſe it 
is clear beyond a cavil, that the time of warn- 


ing is not regulated by the ſtatute, except where 


the removing is at Whitſunday. And Sir George 


had no authority, either from the ſtatute or from 


analogy, to fay, that warning muſt be made be- 
fore Whitſunday, even where Martinmas is the 


term of removing. The ſtatute begins with re- 


quiring warning to be made forty days before 
the feaſt of Whitſunday. The precept of warn- 
ing muſt be read at the pariſh-church, and a 


copy muſt be affixed on the moſt patent door, 
forty days before the term, i. e. the term of 
Whitſunday, the only term mentioned in the 


act. Then comes the following clauſe : © And 
« if the party warned in manner foreſaid remove 
* not at the term, 0 e. the ſaid term), in that 

* caſe 
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“ caſe the warner ſhall apply to the judge,“ 
Kc. Every article here points at Whitſunday as 
the term of removing. But what makes it cer- 


tain, that Whitſunday was here underſtood to be 


the term of removing, is the clauſe appointing 


judges to hold courts for proceſſes of removing 
immediately after Trinity Sunday, being the firſt 


Sunday after Whitſunday. At the time of the 
ſtatute, as mentioned above, a proceſs of remo- 


ving was not competent before the term of re- 


moving. And to appoint courts for proceſs of 


removing to be held immediately after Whitſun - 


day, neceſſarily implies, that Whitſunday was the 
term of removing. 

Oiur preſent practice, in ſeveral hk that may 
be figured, will be found inconſiſtent with an 
expreſs clauſe in the ſtatute, © requiring that the 


« warning be given within a year of the term, 


39 


of removing.“ Such a caſe was lately brought 
before the court. The term of entry and of re- 
moving was Beltan, which is the firſt day of May. 

Here is an evident dilemma. Warning, it is 


ſaid, muſt here be given before the preceding 


Whitſunday; and yet, if ſo given, it is null by 
the clauſe now mentioned, being more than a 


year before the term of removing. A warning 


farther back than a year, may render the tenant 


negligent about another farm, hoping a change 
of mind in his landlord. Thus, according to the 


meaning of the act adopted in practice, one part 
VL of 
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of it is made to contradi& another. Does not 


this ſhew, that the adopted meaning is erro- 


neous? If the warning muſt . always be. given 
within a year of the term of removing, does it 


not neceſſarily follow, that warning muſt not al- 
ways precede Whitſunday ? And if it muſt vary 


in ſome caſes, what reaſon can be given why it 
ought not always to be _y days before the 
term of removing! ? 


The opinion of Sir George Mackenate, upon | 
which our preſent practice is founded, deſerves 
little regard, conſidering, that he quotes for his 
authority three deciſions of the court of ſeſſion, 
two of them not to the purpoſe, and the third a 


very lame authority. The firſt is in Durie *. 


A tack being to expire in September, the land- 
lord executed a warning before Whitſunday ; 


and ſubſequent to that term, raiſed a proceſs of 


removing, concluding, that the tenant ſhould re- 
move at the expiry of his tack in the September 
following. The defence was, That neither the 


warning, nor action of removing, could be ſuſ- 


tained while the tack was current. The court 
ſuſtained the warning; but found, that the ac- 
tion of removing could not proceed before ex - 
piration of the tack. Here we find the old law 


in vigour, That a proceſs of removing cannot 
proceed till the term of removing be paſt : which 


. 8th July 1626, "2x" oY 
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is all that is material in the judgement; for as 
to the warniug, it was childiſh to make the ob- 
jection, when the very purpoſe of a warning is 
to notify to the tenant, that he muſt remove at 

the term. But what I am only concerned to ob- 
ſerve here is, that the court did not find, that 
che warning muſt be before Whitſunday, where 


removing is in September or at Martinmas: they 


did not even inſinuate, that ſuch was their opi- 
nion. The ſecond deciſion, reported alſo by 
Durie *, is not more to the purpoſe than the 
firſt. Nothing is determined, but that a warn- 
Ing before the term of removing is proper ; which 
no mortal ever doubted of. The third deciſion, 
quoted by Sir George, is alſo from Durie f. 
The ſubject was a kail-yard, the entry to which 
is commonly at Candlemas, the time for digging 
and manuring. The poſſeſſor being warned for- 
ty days before Candlemas to remove at that term, 
it was objected, That the act 1555 requires the 
warning to precede Whitſunday. The court re- 
fuſed to ſuſtain the warning, ſeeing it was not 
made before the ordinary term of Whitſunday, 
< to remove at Whitſunday, as uſe is in other 
« wernings and removings.” There is here un- 
doubtedly an error, either in the rt, or in 


. 16th December 1628, Engliſh contra 33 


+ 15th June 1631, Ramſay contra Weir, 
3 55 the 
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the printing; ; for the court was incapable to g 


an opinion that did not touch the point in vw | 

pute. But ſuppoſing that opinion to have been 
given, the meaning of the court muſt have been, 
that Whitſunday removings only are regulated by 


the act 1555, and that removings at other terms 


are to be regulated by practice. Beſrde that a 


kail-yard, ſeems not to be comprehended under 


the act. It is this very opinion however that 


moved Lord Stair to lay down, that all warnings 
muſt precede Whitſunday. 
This order muſt be uſed, though the term 
& of the tack be not at Whitſunday, but at Mar- 


& tinmas or Candlemas; and it will not ſuffice 


c to be made forty days before theſe terms ; 
& 15th June 1631, Ramſay contra Weir *.“ 


He adds the following very inſufficient reaſon. 
The warning before Whitſunday is appointed, 


& that tenants may timeouſly provide for them- 
« ſelves ; which cannot be but before Whitſun- 
« day; the ordinary time lands uſe to be ſet.” 
Aliquando bonus dormitat Homerus. A warn- 
ing before Whitſunday avails nothing to a tenant 
who cannot remove till Martinmas, whatever 


number of farms be open at Whitſunday. Mar- 


tinmas, at the ſame time, is a term of removing 


frequent in Scotland ; and when a tenant re- 
moves at that term, he may have a farm as rea- 


. L's 2. tit. 9. ſect. 40. 
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dily as when he removes at Whitfunday. It s 
unlucky that this obvious reflection did not oc- 


.cur to his Lordſhip; for his authority, influen- 
eing the court, has embarraſſed removings, and 


eſtabliſhed a practice inconvenient both to land- 
lord and tenant. The landlord muſt warn be- 
tween ſeven or eight months before Martinmas, 


where that is the term of removing. Many 
things may occur to make him change his mind; 
and forty days before Martinmas, he notifies to the 
| tenant, that he may continue where he is. But, 
unluckily for both, the tenant has engaged him- 

ſelf to another landlord. The inconvenience to 
the tenant is ſtill greater. A warning very long 
before the term is no indication of what the 
landlord's mind will be when the term of remo- 
ving approaches; and hoping a change of mind, 
| he forbears to ſeek for another farm. Much ex- 


perience has taught us, that forty days is a pro- 
per ſpace : the tenant has ſufficient leiſure to in- 


quire for another poſſeſſion ; and there is no pro- 


ſpect, that in ſo ſhort a ſpace the landlord will 


change his mind. A warning ten or eleven 


months before the term, inſtead of directing the 


| tenant's conduct, puzzles him with uncertainty. | 
Fond of his poſſeſſion, he would gladly hope fa- 
vour from his landlord : he is irreſolute; and 
finds too late, that he _ remove without ha- 
ving ſecured another farm, 


ART, 
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Art. 35. the Law of ScoTLAnD, 


A R T. XXXV. 


Analyſis of act 16. parl. 1617 7, appointing 
regiſtration of ſeiſins, ce. 


\HE act has the following preamble: Con · 
„ fidering the fraudulent dealing of par- 


te ties, who, by their unjuſt concealing of ſome 
« private right made by them, render the ſub- 
« ſequent alienation done for great ſums of mo- 


* ney altogether unprofitable.” To remedy 
ſuch fraud, a public regiſter is appointed, in 


which all reverſions, &c. and all inſtruments of 


ſeiſin ſhall be recorded within threeſcore days of 


the date; under certification, that the ſaid writs, 


not being recorded within the laid ſpace, © ſhall 


© make no faith in judgement, by way of action 
* or exception, in prejudice of a third party who 
« hath acquired a perfect and complete right to 
« the land,” But it is declared, © That the 
„ faid writs ſhall be effectual againſt the granter, 
« his heirs and ſucceſſors.” 

To analyſe this a&, we begin with examining 
| what are the deeds that are ſecured by it; and next, 
againſt what hazards ſuch deeds are protected. 
With regard to the former, the legiſlature evidently 
had nothing in view, but to ſecure bona fide pur- 


chaſers for a valuable conſideration. The ſtatute 
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is in favour of purchaſers, not creditors : an ap- 
priſing, an adjudication, an infeftment of annual. 


rent, are all of them left to common law. With 


reſpect to the other head, the ſecurity granted is 


againſt latent voluntary rights only. So fays the 


ſtatute ; and all the deeds ſpecified required to 
be recorded, are voluntary deeds, reverſions, 
regreſſes, bonds of reverſion, aſſignations thete· 
to, diſcharges of the ſame, renunciations of wad- 


ſets, &. Theſe deeds admit not poſſeſſion or 


infeftment, and are by their nature real, and 


conſequently effectual againſt ſingular ſucceſſors, 


It was therefore a moſt utary regulation, to 
_ appoint theſe to be. recorded. The act ſtops 


there; and makes no proviſion againſt any la- 


tent right but what is voluntary ; and againſt 


ſuch latent right, if ſuch can be figured, a pur- 


real. 
The ſtatute has afforded 3 an additional N 


to purchaſers, by appointing all inſtruments of 
ſeiſin to be recorded. It might ſeem at firſt view, 


that the regulation ſhould only comprehend ſeiſins 
that proceed upon voluntary deeds ; as fuch deeds 


are the only deeds that are appointed to be re- 


corded. But the enactment is general; and 
jultly fo : with reſpect to a ſciſin on an adjudica- 
tion, to mention no other, there is the utmoſt ex- 


pediency that it ſhould be recorded ; tor otherwiſe 1 


no purchaſer would be ſecure. 


It 


chaſer } is not ſecure, if the right be in its nature 


VE TD IE "TI VE" 
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It is a matter of greater doubt, what the legiſla- 
ture intended with reſpect to a ſeiſin on a retour, 


or on a precept of Clare conſtat. The certifica- 


tion in the act is not applicable to that caſe: it 
would be nonſenſe to ſay, that the ſeiſin of an 
heir, unleſs recorded within threeſcore days, 


ſhall make no faith in judgement againſt a third fb 


party who hath acquired a complete right to the 
land. An heir, whether his title be recorded or 


not, cannot enter the liſts againſt any perſon de- 
riving right from the anceſtor. Neither do the 


other clauſes reach this caſe. The words of the 
preamble, © the unjuſt concealing of ſome pri- 
tc vate right made by them,” do not compre- 


hend the heir ; and as little the concluding words, 


te that the ſaid writs ſhall be effectual againſt the 
e granter, his heirs and ſucceſſors.” 


On the other band, the words are preciſe and 


peremptory, That all inſtruments of ſeiſin ſhall be 
recorded. And if, for ſecuring purchaſers, it 
appear, that no ſeiſin requires more to be record- 
ed than that of an heir, there can remain no 


doubt of the will of the legiſlature as expreſſed in 
the words. This will appear from a common 
and familiar example. An heir ſerves to his pre- 


deceſſor, is infeft, but thinks not of putting his 
ſeiſin upon record. After his death, the next 


heir, perhaps a diſtant collateral, believing the 
former heir to have died in apparency, ſerves to 
the remoter predeceſſor as the laſt infeft ; and af- 


ter 
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is in favour of purchaſers, not creditors : an ap- 
priſing, an adjudication, an infeftment of annual- 


rent, are all of them left to common law. With 


reſpect to the other head, the ſecurity granted is 
_ againſt latent voluntary rights only. So fays the 


| ſtatute ; and all the deeds ſpecified required to 
be recorded, are voluntary deeds, reverſions, 


regreſſes, bonds of reverſion, aſſignations there- 
to, diſcharges of the ſame, renunciations of wad- 


ſets, &. Theſe deeds admit not poſſeſſion or 


infeftment, and are by their nature real, and 


conſequently effectual againſt ſingular ſucceſſors. 
It was therefore a moſt ſalutary regulation, to 
appoint theſe to be recorded. Ihe act ſtops 


there; and makes no proviſion againſt any la- 


tent right but what is voluntary; and againſt 
ſuch latent right, if ſuch can be figured, a pur- 
chaſer is not ſecure, if the Tight be in its nature 
Teal. | 


The ſtatute has ad an additional en 
to purchaſers, by appointing all inſtruments of 
ſeiſin to be recorded. It might ſeem at firſt view, 


that the regulation ſhould only comprehend ſeiſins 


that proceed upon voluntary deeds; as ſuch deeds 


are the only deeds that are appointed to be re- 
corded. But the enactment is general; and 


juſtly ſo: with reſpect to a ſcifin on an adjudica- 


tion, to mention no other, there is the utmoſt ex- 


pediency that it ſhould be recorded; for otherwiſe 
no purchaſer would be ſecure. 


it -- 
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It is a matter of greater doubt, what the legiſla- 
ture intended with reſpect to a ſeiſin on a retour, 
or on a precept of Clare conſtat. The certifica- 
tion in the act is not applicable to that caſe: it 


would be nonſenſe to ſay, that the ſeiſin of an 
heir, unleſs recorded within threeſcore days, 


ſhall make no faith in judgement againſt a third 
party who hath acquired a complete right to the 


land. An heir, whether his title be recorded or 
not, cannot enter the liſts againſt any perſon de- 
riving right from the anceſtor. Neither do the 
other clauſes reach this caſe. The words of the 


preamble, © the unjuſt concealing of ſome pri- 


„ vate right made by them,” do not compre. 
hend the heir ; and as little the concluding words, 
« that the faid writs ſhall be effectual Lond the 


* granter, his heirs and ſucceſſors.” 

On the other hand, the words are preciſe and 
peremptory, That all inſtruments of ſeiſin {hall be 
recorded. And if, for ſecuring purchaſers, it 
appear, that no ſeiſin requires more to be record- 
ed than that of an heir, there can remain no 
doubt of the will of the legiſlature as expreſſed in 


the words. This will appear from a common 
and familiar example. An heir ſerves to his pre. 
deceſſor, is infeft, but thinks not of putting his 
ſeiſin upon record. After his death, the next 


heir, perhaps a diſtant collateral, believing the 


former heir to have died in apparency, ſerves to 


the remoter predeceſſor as the laſt infeft; and af- 
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ter poſſeſſing ſome years, ſells the land for 2 full 


price. After his death, a third heir, diſcovering 


that the firſt heir, who was ſuppoſed to have died 
in apparency, had been infeft, makes up his title 
as heir to him; and within the years of preſcrip- 
tion brings a proceſs againſt the purchaſer, con- 
_ cluding, that his author's ſervice to a wrong pre- 
deceſſor was erroneous z and therefore that he 
the purchaſer has no right to the land. Suppo - 
ſing the infeftment of an heir to be good in la- 
without recording, the. purſuer muſt prevail; 
which would render every purchaſe from an heir 
not a little perilous. But what puts this matter 
beyond doubt, is cotemporary evidence of the 


meaning of the legiſlature. The regiſter appoint- 
ed by the act begins 19th Auguſt 1617; and the 


very next day a ſeiſin is recorded, proceeding on 


a precept of Clare conſtat by Ludovick Duke of 


Lennox to John Lord Lindſay; and other ſeiſins 


of the ſame kind are from time to time recorded 
in great plenty. Had the court of ſeſſion ordered 


a ſearch in the record, they would not have found, 


as they once did, that the ſeiſin of an heir without 


being recorded, is good againſt a „ ſucceſs 


for *, 


lief to a purchaſer for a valuable conſideration. 


Þ Dalrymple, 17th December 1703, Keith contra 
Sinclair. 


_ | | a .-- But 


The act 1695, concerning the three years poſ- 
: ſeſſion of an heir-apparent, gives indeed ſome re- 


s 
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But beſide the hazard of the heir's death who 


ſells within the three years, many deeds highly 
favoured in law are left unſupported by that act; 


a bond of proviſion, for example, a ſettlement of 


an eſtate, and other deeds highly rational. 


But now admitting, that the ſeiſin of an heir 
ought to be recorded, what certification is provi- 
ded againſt an heir who neglects to record his ſei- 
ſin? and what is to be the conſequence? It is 


but too evident, that the certification in the ſta- 


tute is not applicable to an heir; and that with 


impunity he may tranſgreſs the ſtatute, if no o- 
ther compulſion be provided. To ſay what ſhall 


be the effect of a ſtatutory injunction, ordering or 
prohibiting a thing to be done, without adding 


any penalty, would require much diſcuſſion. 
What at preſent is only incumbent upon me, is to 
examine what is to be the conſequence of an 


heir's neglect in this caſe, where no certification 


is added. The recording is made neceſſary by the 


act; and the recording muſt be held an eſſential 


ſolemnity, like deſigning the writer and witneſſes 

in a bond, made neceflary by act 168 1. The 
neglect is a nullity; and the ſeiſin, by that ne- 
glect, is no better than if the ſolemnity of deli- 
vering earth and ſtone were omitted. A purcha- 


ſer ought to fee the ſeiſin on record, without 


which he can have no reliance on it. 
In the foregoing analyſis, I have adhered ſtrict- 


ly to the words of the N I now proceed to 


view 
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view the act in the light of equity and expediency, 
in order to fulfil the purpoſe of the legiſlature, 
without regarding the defect of words: It was 
undoubtedly the purpoſe of the legiſlature, to fa- 


dilitate the commerce of land, by ſecuring bona 
Jide purchaſers, for a valuable conſideration, a- 
gainſt ſuch latent rights as are real, and conſe- 
quently are effectual againſt purchaſers; and the 
means employed, are the requiring ſuch rights 
to be recorded, in order to put purchaſers on their 


guard. The only rights mentioned are reverſions, 


and other voluntary rights; becauſe probably ſuch 
only occurred to the legiſlature. But as no cauſe 
can be aſſigned, why a purchaſer ſhould not be 

| ſecure againſt other latent rights as well as againſt 
What are voluntary, it deſerves conſideration, 
whether it be not the duty of the court of ſeſſion, 


to complete the purpoſe of the legiſlature, by ſe- 
curing purchaſers againſt every latent right, vo- 


luntary or not. A reverſion is, by act 27. parl. 


1469, made effectual againſt ſingular ſucceſſors, 
And if a reverſion muſt be recorded under certifi- 
cation of loſing its privilege, no other right whats 


ever ought to be exempted. 


That the court of ſeſſion will proceed to com- 
plete the ſecurity intended for purchaſers, may 


be hoped, but cannot with certainty be foretold. | 
But which-ever of the ſyſtems be adopted, that 
of ſtrict law, or that of expediency, the common 
law continues 1 in force as to every particular, pur- 

chaſers 
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A ſeiſin, for example, 
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diſpo- 


ART. 


„requires not 


irs or gratuitous 
be a title of property, though 


it be not recorded; preciſely as a reverſion not re- 
corded continues to be effectual againſt heirs and 


he 
ſt be recorded, to ſecure 


the Law of Scorl AND. 


1t mu 


diſponees. All that the ſtatute requires, 


ions among 


nees, it continues to 
ly that 


gratuitous 


recording as a ſolemnity, except as to purchaſers 
Il queſt 


upon a precept of Clare conſtat 


chaſers only excepted. 
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A R IT. XXXVI. 


3 of act 32. parl. 1661, concerning 


- heritable and moveable bonds. 


. Bond containing a clauſe for payment of in⸗ 


To, tereſt, was of old held to be an heritable 
ſubject. The heir of the creditor made up his 


title to it by a general ſervice; and the heir of 


the debtor, not the executor, was ultimately 


liable. Such bonds were rendered moveable by 
| at 57. parl. 1641; and that act having been re- 


ſcinded by a general clauſe along with the o- 


ther acts of that period, ſuch bonds were again 
rendered moveable by the act under conſidera- 
tion. | 
The meaning * the act is in pradlice held to be, 
That a bond bearing intereſt is rendered move- 
able in every reſpect, ſo as to belong to the next 
in kin of the creditor, and to burden ultimately 
the next in kin of the debtor. This is laid down 


by Lord Stair in the following words. There 


<« js another conſiderable difference betwixt the 
condition of the wife and children, introduced 
„ by the act of parliament 1641, revived parl. 
1661, cap. 32. whereby bonds and proviſions 
"0 bearing clauſes of annualrent, which before 


; were 


— 282 


— 
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were heritable, are now moveable as to the 
* bairns, neareſt of kin, executors, and lega- 
ce tars; and are at the defunct's diſpoſal by teſta- 


« ment, or any deed on deathbed. And they 
* are exhauſtible by debts of the ſame nature, 
„ which debts do not exhauſt the relict's part *.” 
And the rule here laid down is N follow 
ed! in practice. 


I find not that this conſtruction of the act has 
any ſupport, either from its words or its intend- 


ment. There is not the leaſt appearance of any 


intention but to revive the act 1641. It was in- 
deed not revived in expreſs terms, becauſe it 
was thought improper to honour ſo far any ſta- 


tute of that period: but it was revived in effect; 


not only by renewing what was there enacted, 
but by a retroſpe& in order to validate every 
thing that had been done under its authority. 
And ſo fully was its preamble in view, that it 


was not thought neceſſary to give any pre- 


amble to the reviving act. Therefore the beſt 


comment on the ſtatute under conſideration, 
will be the reſcinded ſtatute, which gave 


birth to it. That ſtatute expreſſes clearly the 
purpoſe of the legiſlature. It begins with ob- 


ſerving, that younger children are but ſcan- 


© Tit. Executry, ſect. 47: 
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geo Ervcrirations reſpecting Art. 36, 


tily provided by law; that creditors, in ſtipula- 
ting intereſt for their money, have no intention 
to diſappoint their younger children; that the 
heir profits by their ignorance ; © and that a 
number of orphans, and fatherleſs children, 
« diſappointed of their natural portion, are 
brought to poverty and miſery, and forced to 
become beggars ; which is often found by pi- 
. tiful experience.” 

: preſs, that the ſtatute was made to increaſe the 

fund for younger children. And the enaQing 
clauſe correſponds accurately to the intention of 
the legiſlature, ſtatuting and ordaining, That 
all contracts or bonds for ſums of money, with 


« condition of payment of annualrent or profit, | 


« ſhall pertain to the bairns and neareſt of kin 


« of the defun&; and that the ſaid ſums ſhall 


be confirmed by the executor, without pay- 
e ment of any quot for the ſame.” The words 
of the reviving act, though not altogether ſo ex- 
plicit, are to the ſame purpoſe ; * That all con- 


e tracts and obligations for ſums of money, con- 


e taining clauſes for payment of annualrent or 


profit, made fince the 16th November 1641, 
e or to be made in time coming, ſhall be holden 
to be moveable, to be confirmed by the exe- 


c tor, and to appertain to the neareit of kin and 


„ legatars, according to the law and practique of 


* moveables.” Let it be remarked, that theſe 
| words 


Here the words are ex - 


Art. 36. che Law of $corLanp. 5 


words are applicable to the next in kin of the 
creditor only, 

80 far the matter is clear ; and if a bond bode. 
ing intereſt be rendered moveable quoad debito- 
rem, it is ſurely not by appointment of the ſta- 
tute, but by ſome inference from it ; and we 
ſhall ſee anon whether there be any ground for 
drawing ſuch an inference. 


What then has led Lord Stair, and all our 
lawyers after him, to think, that the act under 


conſideration has rendered bonds bearing intereſt 


Moveable both as to creditor and debtor ? This 
opinion has nothing to reſt on, but a principle of 


common law unwarily applied to this caſe, That 
as far as an heir repreſents activè, as far he muſt 


alſo repreſent paſ/rve; and that to whatever 
ſpecies of debts he ſucceeds by a general ſervice, 


he muſt be liable to debts of the fame kind. 
Were I reduced to the neceſſity of pleading nice 


or doubtful points, I might with a good grace 


deny, that a principle regarding the repreſenta- 
tion of an heir, is applicable to an executor, 
who is a truſtee or factor, and in no ſenſe a re- 
preſentative. But the point here is neither nice 


nor doubtful. It certainly will not be contend- 
ed, that the foregoing principle muſt be applied 


to an executor or next in kin, in ſpite of the ſta- 
tute. And the firſt reflection will make it clear, 
that to ſubje& the next in kin of the debtor in 
this caſe, goes not only beyond the words of 
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the ſtatute, but is fundamentally ſubverſive of 
its purpoſe and intendment. The declared pur- 
| poſe of the ſtatute, is to benefit younger chil- 
_ dren, by augmenting the fund of their legal pro- 
| viſion; which is done by adding to that fund 
bonds bearing intereſt, formerly heritable. But 
it would be a matter of chance, whether young- 
er children would be benefited, were they at the 
fame time made liable to pay ſuch bonds. A man 
may leave bonds bearing intereſt, and be due 
double the ſum by bonds of the ſame kind. 
The ſtatute in that caſe, according to the conſtruc- 
tion given it, would have the effect to leſſen 
the fund appointed by law for younger chil- 
dren. But we need not go to particular caſes: 
in every bond there is a debtor, as well as a cre- 
ditor ; and if bonds bearing intereſt be render- 
ed ſimply moveable, it follows neceſſarily, that 
as far as the children or next in kin of the cre- 
ditor are profited, ſo far preciſely are the chil- 
dren or next in kin of the debtor burdened. 
Inſtead of providing for younger children, this 
conſtruction enriches ſome, and reduces others 
to poverty, without predilection, or cauſe of pre- 
| ference. What is this better, than giving with 
one hand, and taking back with the other? 
Where then is the remeid for the © hard condi- 
« tion of a great number of orphans and father- 
5 leſs children, who being diſappointed of their 
„ natural portion, are brought to great mierte, 
hs 5 &c. ? 
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The plain purpoſe of the ſtatute, which is 


36 


&c.? 


the Law of ScoTLanD. 


And 


n to common law as formerly. 


therefore, upon the whole, 
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moveable quoad creditorem, but heritable quoad 


be concluded, that bonds beari 
deb 
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A R T. XXXVI. 
Analyſis « act of G 28th Februa- 


ry 1662, concerning executors- credi- 


tors. 


H E heir who nb his predeceſſor, 
and is held to be eadem perſona with him, 
ſucceeds to every heritable ſubject. But with re- 


ſpect to moveable ſubjects, there is no heir: 


theſe are managed by an executor appointed by 
the proprietor himſelf; and failing his nomina- 
tion, they are managed by an executor whom 
the commiſſary- court appoints. It is the office 


of the executor to convert the effects into mo- 
ney, and to diſtribute the money among the per- 


ſons intereſted, the creditors, relict, next in kin, 
legatees, &c. 

As perſonal debts are not ordained to be re- 
corded, it is implied in the very nature of an ex- 


ecutor's office, that diſtribution be delayed till 


the perſons intereſted have time to put in their 
claims; for it would be groſs injuſtice, that an ho- 
neſt creditor ſhould be cut out becauſe he can- 
not run ſo faſt as another. By our law the heir 


was not ſubjected to perſonal debts till the 


moveables were exhauſted; and by act 76. 
park. 1503, the heir's defence, That the moveables 
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mult firſt be diſcuſſed, is reſtricted to a year after 


the predeceſſor's death, A year was thought 


ſufficient for the executor, to convert the effects 
into money, and to diſtribute the ſame among 
the creditors ; after which they had acceſs to the 
heir. Whence it became the executor's duty, 
to appoint a time within the year for the credi- 
tors to receive. payment, and to diſtribute among 


them the funds collected. This ſalutary form of 


management came to be neglected, through the 

ignorance of executors, or their partiality; and 
for many years payment made to the firſt comer 
has been ſuſtained. 


This irregular practice, productive of much 
injuſtice, was taken under conſideration by the 
commiſſioners for adminiſtration of juſtice in 
Scotland appointed by Oliver Cromwell. In their 
regulations 16 54, article 16. it is enacted, © That 


« hereafter there be no executors-creditors de- 


« cerned and confirmed to any defunct, until 


&« half a year be paſt after the defunct's de- 
« ceaſe.” And in the 18th article it is enacted, 
„ That no decreet for payment be extracted a- 
« gainſt any executor, for ſix months after the 
« defunct's deceaſe; and that all creditors who 
e ſhall uſe eee againſt the executor within 
the ſaid ſix months, "Pall come in pari paſſu 
with others that have decreets ready to ex- 
c tract. The firſt of theſe articles ſeems in- 
tended to give time to the commiſſaries to chuſe 
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a proper perſon for managing the effects, termed 


executor- dative, preferring always the next in 
kin, if they apply. The other is intended for a 


{till more ſalutary purpoſe ; which is, to prevent 


perſonal creditors from taking the ſtart of one 


another, by what is termed nimious diligence 


inſtead of having the moveable effects of their 


deceaſed debtor divided equally among them. 
As theſe regulations fell to the ground on the 
Reſtoration, the court of ſeſſion interpoſed by 


the act of ſederunt under conſideration. I ſee. 
not clearly why the article firſt mentioned was 


rejected: perhaps it was thought, that there was 
no harm in allowing creditors to confirm within 
the ſix months, when it gave them no preference. 
But the other article was completely adopted ; 

the act of ſederunt in effect declaring, © That no 


« diligence done within fix months of the pro- 
cc 


cc 


"= time ſhall come in par! paſſu.” If no dili- 


gence done within the ſix months give a preterence, 


it follows neceſſarily, that the executor is with- 
held from making payment within the ſix months. 
It was probably thought, that a year was too 
long a delay ; eſpecially as creditors who appear 
after the fix months, and after the moveables are 
diſcuſſed, have acceſs to the heir. 

It ſeems to be an inference from the act of ſe- 


derunt, that a None creditor who obtains not. 


payment 


prietor's death ſhall give a preference; but 
that all creditors doing diligence within that 
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ment "In the executor, may, after the ſix 
onde, betake himſelf to the heir; and as the 
ſtatute 1503 was now in diſuſe, it is probable that 
creditors were early indulged with. this privilege. 
Perſonal creditors, grudging even this ſhort delay 
of fix months, have acquired, by a further in- 


dulgence of the court, 'a {till greater privilege ; 

which is, to attack the heir without any delay. 
And yet, as the heir with reſpect to moveable 
debts is cautioner only, there is neither law nor 
equity for making him liable, till the executor be 
dſcuſſed. So cautious was the ſtatute 1503 in 
this particular, that the heir was not bound to 
pay even after the year, till the executor found 
_ caution to relieve him to the extent of the move- 
able effects. In our preſent practice, he is made 
liable even before the executor himſelf is liable; 
for however extenſive the moveables may be, an 

_ executor is not bound to pay any debt within 
ix months of the debtor's death. Whether this 
* can be juſtified upon any rational prin- 
ciple, is left to be examined * our ableſt 
lawyers. 
The act of parliament 1661, to prevent ni- 
mious diligence, ranks pari paſſis upon the he- 
ritable eſtate, all creditors who adjudge within 
year and day of the firſt effectual adjudication : 
and the act of ſederunt under conſideration, to 
prevent nimious diligence upon the per onal e. 
8225 ranks part paſſe all creditors who do dili- 


WA 
. 
7 
y ' 
8 
; q 
2. 
1 
i» BW 
FF 4 
&* . Y. 
„ W748 
4 KN 
1 1 
e 
ry . 
. 
5, Ay 
* 08 
it. 
© 9% 
1 it 
1 
! 
1 
0 
461 
Ja. 
1 
444 
h [ w 
1'*}- 
$ 
445 
. 
| 
— 16 
9 
% 
4 
4 
40 
8 
* 
* 
* 
4 \ 
5 
+ 
; Wo 
5 15 
* 
* 
1 
JT 
8:1. 
Woh 
is 
4 
4. i; 
„ 
14 
ry 1 
41 
i 
T1] 
' Fae 0 
9 
17 
. 
. 
ot 
of . 
15 
11 
i 
N . 
1 
fT ©. 
ff =. 
[Age 
"= 
lh 
a 7 
W 
1.4 
15; 3 
821% 
. 
4 ITE 
Wi 
»: 
05 
«4 \ 
43% 
+ 
3'2R 
bs * 
13 
133 
9 
Pr 
142 
.. Ln 
49:8 
1 | 
=. 
21 OW 
40 oo 
{49x 
115 
493% 
9 
** 
af, 
Mk 
85 1 
6% % 
N 
. 
124 
iy 
N. 
oF 1 
N * 
1 5 
| 48s 
1 
174 
4 
41 
4 14 
11 
"54 
it © 
1 
177 
ROM 
” ;4 
1. 
7 
72 ", 
1645 
19% 
8:2 7424 
1380! | 
1 2 
1/3 þ 
1 
5 


3 


Joy 
= 22 T 
— - bf. 4 
* — 


0 bu | gence 
| «, A. 
* 


— 


308 Etrvervarions reſpecting Art. 37, 


gence within fix months after the death of the 
debtor. Other competitions among perſonal cre- 
tors are left to common law; and to thefe we 
proceed. The cafe of an executor-nominate, 
of an executor- dative, and of an executor next 


m kin, ſhall take the lead. The office of the 


two firſt named is purely miniſterial : with reſpect 


to creditors, the office of the laſt is the ſame: 
they retain indeed the free refidue ; but that cir. 


cumſtance has no influence. in a competition a- 
mong creditors. It is the duty of theſe execu- 
tors to convert the effects into money, and to dif- 


tribute the money among the creditors and o- 


| thers intereſted. If a iocth” be commenced a- 
gainſt any of them before the effects are convert- 
ed into money, no decree can paſs againſt him 


for payment: the decree can only be declarato- 


ry, © that he ſhall be bound to pay to the purſuer 
%a proportion of the money ariſing from a fale 


< of the effects;“ wich means no more but to 


fecure to the creditor his ſhare in the diſtribution. 
Though a proceſs be commenced againſt him, 
aiter the eſlects are converted into money, but 


before diſtribution, he is not however bound to 


pay within the ſix months. But when theſe are 
lapſed, and no interpellation by any other cre- 
ditor, he is bound to make payment; and a de- 
eree againſt him for payment will afford a prefer- 
ence to the purſuer againſt all other ereditors ap- 
pearing afterward ; for it would be unjuſt, that 


the 
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the creditor ſhould ſuffer by the executor's fault, 


who ought to have made payment inſtead of al- 


lowing a decree to go againſt him. Tf there be 


an interpellation by other creditors, before the 


purſuer has obtained his decree for payment, 


it is the duty of the executor to call all of them 


in a multiple-poinding ; and in that procefs the 


creditors will be ranked part paſſu, if no ob- 
; jection lie againſt any particular debt. 

Next of the caſe where a creditor is confirmed. 
His confirmation, which is a ſpecies of legal di- 


hgence, intitles him, at common law, to retain 


ſuch a proportion of the ſubjects confirmed as 
will fatisfy his claim; and to that extent he muſt 
be preferred. The ſurplus, if any be, is divided 
among the other creditors, according to the rule 
above laid down: if there be but one creditor to 
claim the ſurplus, he muſt have it; if a plurality, 
it muſt be divided among them in a 5 
poinding. 


Hitherto the rules of competition are ſimple. 


Caſes may be figured more complex, where the 
competition is regulated, partly by common law, 
and partly by the act of ſederunt; as where ſome 


ereditors have cited the executor within the ſix 


months, and ſome after. The former are rank- 
ed pari paſſu by the act of ſederunt. But the 
act does not prefer them before creditors whoſe 
citations are after the ſix months. The competi- 


tion in that caſe is left to common law; and 


at 
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at common law all creditors are ranked Hari 
paſſu who have not obtained a decree for pay- 
ment againſt the executor. This may occaſion 


an intricate competition. = Suppoſe the follow- 


ing. A creditor confirms within the ſix months ; 


and proceſſes are ' raiſed againſt him by two o- 
ther creditors, John within the ſix months, James 
after. Let the fund be 12, and each of the 
_ debts 8. I begin with computing what each cre- 
ditor ought to receive at common law, laying a- 

fide the act of ſederunt; and then proceed to 


examine what alteration is made by the act. At 
common law, the creditor confirmed would draw 


his whole ſum, leaving 4, the remainder. of the 
fund, to John and James. By this computation, 


James is intitled to 2, which is all that he can 


| ultimately draw, being neither hurt nor benefited 
by the act. We ſhall next examine what John 
is intitled to draw by virtue of the act. The de- 
claration, that he ſhall come in pari prfſu with 


the creditor confirmed, means not, that he ſhall 


draw equally with the creditor confirmed, but 


only that the confirmation ſhall give no prefer- 


_ ence. Now, laying aſide the confirmation, John 
can draw but 4, being the third part of the 
fund; for it is not the intention of the act of 
ſederunt, that any creditor ſhould draw more than 


a juſt proportion. The reſult of the whole is, 


that the executor confirmed draws 6, John 4, 


James 2, This is a ſpecimen of many intri- 
cate 
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312 ELVciDATIONS reſpecting Art. 38. 


. R T. XXXVII. 


What winds are given to the patron by 
act 23. parl. 1690. 


N Scotland, eſpecially after the Reformation, 


the patron, beſide the power of preſenting a 


ner to ſerve the cure, enjoyed the privilege 
of bargaining with the preſentee for a moderate 
ſtipend; which of courſe intitled the patron to the 
ſurplus of the teinds; and the bargain was com- 
monly executed in the form of a leaſe granted by 
the preſentee to the patron. The patron's right 


to the ſurplus teind, is countenanced by ſeveral 


_ aQts of parliament ; particularly by act 1. parl. 


1612, declaring it lawful for the patron to make 


an agreement with the preſentee, provided a com- 


petent maintenance be reſerved to him. And in 
the act 1649, aboliſhing the patron's power of 
preſentation, his right to the teinds is there de- 
clared to be good and valid. Again, upon the 
reſtitution of Epiſcopacy ann. 1662, when the 
act 1649 was reſcinded, the patron's right to en- 
joy the ſurplus teinds is admitted. See particu- 
larly act 9. parl. 1661, at the end. Laſtly, when 
by the act under conſideration the power of pre- 


ſentation was taken from the patron, and be- 


ſtowed on the heritors, it is declared, that the 
1 teinds 


teinds ſhall belong to the patron, with the unden 


of the miniſter's ſtipend. And now, by this ſta- 
tute, the patron has a direct right to the teinds, 


inſtead of the indirect right he formerly had by 


a tack of the teinds procured from the preſentee. 


This ſhort ſketch paves the way for examining 


what teinds were given to the patron by the act 
under conſideration, in lieu of his power of pre- 
ſentation. The queſtion occurred in a memora- 
ble caſe determined in the court of ſeſſion, the 


particulars of which follow. James VI. by char- 
ter dated 5th March 1593, granted the abbey of 
Dunfermline, including the teinds, to his conſort 
Queen Anne, and to the heirs procreated betwixt 
them; whom failing, to his .heirs and ſucceſſors 

in the crown of Scotland. By virtue of that grant, 


ratified in parliament ann. 1612, the teinds of the 
abbey of Dunfermline are now in the crown. 

The teinds of the pariſh of Kirkmichael, part 
of the ſaid abbey, were claimed by the patron 


upon the ſaid act 1690, as free teinds in the 


crown. It was anſwered, That the teinds of the 


abbey having been heritably diſponed as above 


mentioned, belong not to the patron ; becauſe, 


by the act 1690, no teinds are beſtowed on the 


patron, but free teinds not heritably diſponed. 


Several other objections being made to the pa- 


tron's claim, a judgement was given on the 
whole, rejecting the claim; and there was no 
judgement given on the preſent point in particu- 


11 lar. 
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314 Erb cIDATIONS reſpecting Art. 38. 


lar. But it occurred at adviſing, that the le- 
giſlature, in making the act 1690, intended no 
more but to preſerve entire to the patron ſuch 
right to the teinds, as he enjoyed before by means 
of a tack procured from the preſentee, having 
now no opportunity to procure ſuch a tack. But 
as the miniſters of the pariſhes belonging to the 
abbey of Dunfermline are not titulars of the 
teinds of theſe pariſhes, they could not grant a 
tack of them to the patron. This was illuſtrated 
from the caſe of teinds that belonged to biſhops 
during Epiſcopacy. Theſe teinds are now in the 
crown, and may in one view be conſidered as 
free teinds. Vet no patron ever pretended right 
to theſe; and the patron is no better founded in 
his claim to the teinds under conſideration. 


ARI. 


pu. K. Wire 


oe. td © - 


# a 
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Commentary on act 35. parl. 1693, con- 


cerning procuratories of reſignation and 


a precepts of ſeiſin. | 


that the property is transferred by delivery pur- 


ſuant to my will. But it requires a habit of abſ- 
traction, to ſeparate a man's will from himſelf, 


ſo as to conceive it operating after his death. 
Such abſtraction is above the power of a ſa- 
vage; and probably was not thought of before 


writing was introduced in legal acts. A writ ex- 


preſſing a man's will, is viſible and tangible: 
the will adhering to the paper, is preſerved in ex- 
iſtence even after the man's death. Hence the 
efficacy of a latter- will or teſtament in writ, to 
give right to a legatee, and to direct things to 
be done after death; the nomination, for ex- 


ample, of tutors and curators, of truſtees to ſcll 


land for payment of debt, and fuch like *. 


* See Principles of Equity, edit, 2. p. 239. 


Rr 2 Seeing, 


AN, a voluntary agent, governs himſelf 
LAVAL and his concerns by his own will; and, 
in order to fulfil it, he exerts external acts. 
deliver an ox that I ſold, or a purſe of money 
that I-promiſed : no perſon ever doubted, but 
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316 ELUcipATTOxs reſpecting Art. 39, 


Seeing, by the law of nature, a man's will is 
effectual after his death, I am at a loſs to diſcover 
upon what ground it is laid down in general, 
| uod morte mandantis perit mandatum, unleſs 
that it has been eſtabliſhed before writing was 
uſed in law. proceedings. That a mandate for be- 
hoof of the mandant ſhould fall by the death of the 


mandatary, is rational: I employ an architect to 


build a houſe for me; and he dies before a ſtone 
is laid: I am not bound to employ the heir, why 


perhaps is a weaver ; and if I be not bound to 


_ employ him, he cannot be bound to ſerve me. 
Another reaſon concurs, drawn from the nature 


of repreſentation : An heir repreſents not his pre · 


deceſſor with reſpect to things purely perſonal, 
que inherent ofſibus, as expreſſed by a Roman 
writer. Suppoſing the architect to die after per- 
forming part of | his work, the heir is not bound 
to complete it, nor am I bound to employ the 
heir. But neither of theſe reaſons conclude for 
making a mandate depend on the life of the man- 
dant. His will, we have ſeen, operates after his 
death in his teſtament, and in a ſettlement of his 


eſtate. Why ſhould it not equally operate in a 
mandate given by him to do ſomething for him 


alter his death 4 


At the ſame time, I am far FOIA ichen that 


every mandate muſt ſubſiſt after the death of the 
mandant. The propoſition I maintain is only, 
that there is nothing in the nature of a mandate 


"Da 
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or commiſſion, to make it fall with the mandant ; 
but that its ſubſiſtence or not ſubſiſtence after his 
death, depends on what is purpoſed to be done 
by it. To explain this propoſition, a mandate 
created for behoof of the mandant himſelf, muſt 
be diſtinguiſhed from a mandate created for be- 
hoof of another perſon. A mandate in the for- 
mer caſe muſt fall with the mandant; becauſe 

the end for which it was created, cannot now be 
fulfilled. Take, for example, a commiſſion to 
buy a horſe for my riding: my death muſt put 


an end to this commiſſion, which cannot now be 


fulfilled. But where the mandate is of ſuch a 
nature as not to depend on my life, why ought 
it not to ſtand as well as a teſtament or latter- 
will? The perſon who undertakes, at my re- 
queſt, to ere& a monument for me after my 
death, is bound both in law and conſcience. 
The like where a perſon undertakes to lay out 
my money at intereſt after my death, or to pur- 
chaſe land with it, or to give ſome part in cha- 
rity. By what authority does an executor nomi- 
nate exerciſe his office after the teſtator's death, 

other than his mandate? Thoſe who maintain 
the general rule, muſt admit the caſes mentioned 
to be ſo many exceptions. But they do not 
advert, that the reaſon upon which theſe excep- 
tions are founded, prove that the rule is not ge- 
neral, but that the purpoſe of the mandate is the 
rule. 
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318 FELvciparTroys reſpecting Art. 3% 


With reſpect to a mandate given for behoof of 
the mandatary, or of a third perſon, it may be 


laid down as a general rule, That the mandate 
dies not with the mandant. I commiſſion a friend 
to buy a horſe for himſelf, intending it as a pre- 


ſent. The mandate will be effectual, even where 


it is executed after my death; and my heir will 


be liable for the price. I give a commiſſion to 


| buy a horſe for my ſon, or for my brother ; but 


die ſuddenly, without affording time for execu- 


tion. Does my death put an end to the commil- 
ſion, without evidence or probability of change of 
mind? | Adhering to the general rule above laid 
down, a ſpecial aſſignment, containing a power 
to take poſſeſſion of the moveables ſpecified there- 
in, will intitle the aſſignee, even after the ce- 
dent's death, to lay hold of theſe moveables at 

ſhort hand, if not obſtructed by the poſſeſſion of 


another. Such power in a general aſſignment 


cannot indeed be exerciſed after the cedent's 

death: not that the power has fallen; but that 
our law permits not intromiſſion with the goods 
- of a perſon deceaſed, but by inventory, which 


renders confirmation neceſſary. 
There is one ſort of mandate that neceſſarily 


falls by the death of the mandant, whether given 
for his own behoof, or for behoof of any other ; 
and that is a mandate to act for him, and in his 
name. A procuratory of reſignation and pre- 
cept of ſeiſin are of that ſort, The conſtituent's 


death 
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death puts an end to ſuch mandates; : becauſe he 
cannot be repreſented after his death, nor can a- 


ny one act in his name. A procurator, after the 


proprietor's death, cannot in his name ſurrender 


the land to the ſuperior; and for the ſame reaſon, 
the proprietor's death muſt put an end to a pre- 


cept of ſeiſin. Procurator and bailie are rela- 
lative terms; and there cannot be a procurator 


or bailie without a conſtituent, more than there 


can be a ſhadow without a ſubſtance. 


An obligation for a ſum of money, without 


_ mentioning aſſignees, is not aſſignable. To ſup- 


ply that want, a method was invented to aſſign 
it indirectly, by giving a procuratory to the aflig- 
nee to uſe the cedent's name in demanding. pay- 
ment. But this was an imperfe& method: if 


the cedent died before intimation, the procura- 


tory died with him; and the allignee's only re- 


ſource was a NES againſt the cedent's repre- 


ſentatives, to make up a title to the ſubje& aſ- 


ſigned, and to grant a new aſſignment. Intima- 
tion during the cedent's life, was indeed held ſuf- 
ficient to transfer the jus crediti to the aſſignee, 
intitling him to drop his character of procurator, 


and to act i in his own name. But for what rea- 


ſon, I have not yet diſcovered: the intimation 


muſt be in the cedent's name, as the aſſignee 
has nothing to ſay to the debtor, but qua pro- 


Furator 3 and his proceſs againtt the debtor for 
Payment, 
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320 ELucIDATIONS reſpecting Art. 39, 


payment, ought to be carried on in the fame | 
character. Does it not follow, that after the 
cedent's death, his only reſource, notwithſtand- 


ing the intimation, is the proceſs above mention- 


ed? But principles make little impreſſion on 
the illiterate; and are little regarded, provided 
the end can be n in e man- 
1 

Thus ſiood the him down to che year Veg 


when the act of parliament under conſideration 
was made, authoriſing procuratories of reſigna- 


tion, and precepts of ſeiſin, to be executed after 
the granter's death; and alſo: authoriſing ſpecial 
aſſignments to be ;ntimaged after the cedent's 
death. The privilege was not extended to gene- 
ral aſſignments ; 3 which, as obſerved above, re- 
quire confirmation. To make this ſtatute accord 


with principles, has not been attempted by. any 


writer : nor does it ſeem to be an eaſy taſk ; for 


ſurely the legiſlature could not mean to impower 
one to act procuratorio nomine, without a conſti- 
tuent. 1 underſtand the ſtatute as impowering 


theſe ſeveral acts to be done, not procuratorio 


nomine, but by expreſs authority of the ſtatute. 


By that authority, the land is ſurrendered into 
the hands of the ſuperior, infeftment is given on 


the precept, and intimation is made of the aſlign- 
ment. 


There ſeems to 8 been no occaſion U a 
2 | ſtatute 


—— — S  CIIPY 
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ſtatute - with relaed to the caſe laſt mentioned; 
The ſimple addition of the word a//ignees in a 
money-obligation, removes all difficulties. Were 
our forefathers ſo defective in invention, as to 
overlook an improvement ſo obvious! ? If I bind 
myſelf to pay a ſum to John, I am not bound 
to pay it to James: but if I bind myſelf to pay 
to John, or to his aſſignee, the bond has a free 
circulation. The aflignee can inſiſt againſt me 
in his on name, without needing a procura- 
tory : he can intimate in his own name, whe- 

ther the cedent be dead or alive; and his dif- 
charge to me in his own name extinguiſhes 
the debt. All money-obligations are now made 
payable to the creditor's heirs and aſſignees; and if 
aſſignees happen to be omitted in a bond for bor- 
rowed money, the omiſſion, which is underſtood 
the effect of overſight, will be ſupplied in equity, 
without needing the authority of an aft of parlia- 
ment. 

Procuratories ad precepts concerning land. 
rights, may, I think, be ſo worded, as to be ef. 
fectual after the death of the granter. It is made 
out above, that a power granted by me to take 
poſſeſſion of a moveable after my death, is effec- 
tual at common law: why not alſo, where the 

power is to take poſſeſſion of land ? Havi ring ſold 
land to be held of myſelf, I grant a precept to 
my bailie, impowering him to deliver poſſeſſion to 
the purchaſer, whether I be dead or alive. I fee 
; „ Eo not, 
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not, that an inſtrument of ſeiſin taken on the de- 
livery, ſhould be leſs effectual than an inſtrument 
of ſeiſin taken in common form. The ſtatute 
declares it equally effectual; and if the powers 
of a bailie can be has by ſtatute for the 
benefit of all concerned, why not, by private au- 
| thority? Upon the ſame plan of reafoning, a 
ſtatute is as little neceſſary for ſurrendering land 
into the hands of the ſuperior after the diſpo- 
 ner's death. It appears to me, that this rea- 
ſoning muſt hold while the land remains in here- 
ditate jacente of the diſponer. Widely differ- 
ent is the ſcene, after the heir is ſerved and in- 
feft. By the rules that govern the tranſmiſſion 
of property, no procuratory nor precept can 
avail, but what is given by the preſent pro- 
prietor 3 and for that reaſon, the moment an 
heir is infeft, his predeceſſor's procuratory or 
precept falls to the ground. And if it was in- 
tended by the legiſlature, that they ſhould be 
effectual in this caſe, it was undoubtedly right to 
make a ſtatute. 
But that this was the þ intention of the ſtatute, 
is far from being clear. Like moſt of the ſta- 
tutes of that period, it is extremely imperfect. 
The enactment is, That procuratories and 
c precepts. gy ſubſiſt after the death of the 
“ granters: how long, and in what caſes, 
is not ſaid; They muſt ſubſiſt while the ſubject 


is in hereditate jacente of the diſponer ; for 
if 


N Ares as © _ 


— 
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if the ſtatute have not that effect, it has no ef- 
fect. But was it allo intended, that they ſhould 
ſubſiſt after the ſubject is veſted in the heir? If 


we can draw any light, it muſt be from the pre- 


amble : there is not a word of it in the body of 


the ſtatute ; though an effect ſo contradictory to 


common law, ought not to have been left upon 
conjecture. The preamble complains of „ the 
great and unneceflary expence occaſioned by 
« obtaining procuratories and precepts to be 
„ renewed.” This complaint refers to the heir 
infeft, the only perſon who can renew them. 
An heir infeft is bound indeed at common law 
to renew a procuratory or precept granted by 


his predeceſſor: but ſeldom is this obtained with 


out a proceſs ; and the intention of the legiſla- 
ture probably was to ſave the expence and delay 
of that proceſs. In ſhort, it ſeems to be the pur- 


| Poſe of the ſtatute, to enable a diſponee, at ſhort 
hand, to execute his procuratory or precept, in 


every caſe where the repreſentative 1s bound to 
renew it. | 

It may then ſafely be concluded, that procu- 
ratories and precepts ſtand good even after the 
heir is infeft. There the privilege ſtops ; for 
ſurely it was not intended, that a procutatory or 
precept ſhould ſtand good againſt a purchaſer 
infeft, even ſuppoſing him to be a gratuitous 
purchaſer. | A man diſpones his land twice; and 


after the ſecond purchaſer is infeft, the difponce 


„ dies. 
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dies. The firſt purchaſer can take no beneft 
by errenthg his procuratory or precept; becauſe 


bis taking infeftment will not deprive the fecond 
purchaſer of the property. And' therefore, it 


mult not be preſumed, that the privilege was 
meant to be extended to this cafe. During the 
dliſponer's life, the firſt purchaſer can execute 
his procuratory or Precept, without needing an 
act of parliament; but in vain would he take 


infeftment, which would give him no hold of 
the land in competition with the ſecond pur- | 


chaſer firſt infeft. And after the difponer's 
death, why ſhould the firſt purchaſer be autho : 


riſed by a ſtatute to do what would be idle to do? 


The ſame reaſoning Is applicable to an herita- 
ble bond with procuratory and precept. After 


granting ſuch a bond, the debtor fells the land, 


and the purchaſer immediately takes Mont 
From what is faid above, it is evident, that the 
ſtatute gives no aid to the creditor. But did 


not the court of ſeſſion teach a very different 


doctrine in a deciſion July 1758; where | it was 


found, that infeftment taken by the creditor 
after his debtor* s deceaſe, and after the land 


was veſted in the crown by the debtor's forfei- 


ture, did however prefer him before all the per- 


ſonal creditors of the forfeiting perſon? I an- 


ſwer, No. This deciſion differs not from the 
doctrine . lid down; becauſe, with re- 


ſpe to forfeityre: f for high treaſon, the crown 
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A R I. XI. 


Amine of. article 2 5. regulations 169 „ 


8 decreets-arbitral, 


powers than arbiters are. Their authority 


the decree of a judge had preciſely the ſame el. 


fe& with an award pronounced by an arbiter *. 


When judges, in the maturity of government, 
were inveſted with authority to make their de- 


.\, crees effectual, the conſent of litigants ceaſed to 
\, be neceſſary. But as impreſſions ſeldom wear 


out with the cauſes that produced them, the ori- 


ginal reſemblance between the decree of a judge 
and that of an arbiter, was kept up in ſuperficial | 


reaſoning, and in law-language, even ſo far as 


to infer, that a decreet-arbitral, like the decree 


of a judge, may be reverſed in a court of law. 
This was an inference wonderfully groſs: what can 


be more obvious, than that to reduce a decreet- 
arbitral for iniquity, is in effect to hold, that a 
| ſubmiſſion is not binding? To correct this er- 
ror, it is enacted in the 25th article of the regu- 


* Hiſtorical Law- tracts, tract 9. 


Joge originally were no leſs limited in their 
was derived from the conſent of the litigants : 
litiſconteſtation was in reality a contract; and | 


lations 


Art. 40. the Law of ScorLAx p. 327 


lations 1695, That for the cutting off ground- 
« leſs and expenſive pleas and proceſſes in time 
coming, the Lords of Council and Seſſion ſuſ- 
« tain no reduction of any decreet-arbitral that 
* ſhall be pronounced hereafter upon a ſubſcri- 
„ bed ſubmiſſion, at the inſtance of any of the 
« parties ſubmitters, upon any cauſe or reaſon 
« whatſoever, unleſs that of corruption, bribery, 
or falſehood, to be alledged againſt the judges- 
c arbitrators who pronounced the ſame.” By 
this regulation, a decrect-arbitral obtains its pro- 
per effect; for when parties agree to be bound 
by the opinion of an arbiter, his opinion, even 
where erroneous, muſt be the rule. But then 
it muſt be his opinion: if an arbiter, from what- 
ever motive, pronounce contrary to his opinion, 
the parties are not bound; becauſe the agree- 
ment is to ſubmit to his opinion, not to what 
he ſhall pronounce contrary to his opinion. 0-9, 
Upon this the queſtion occurs, What rule 
have we to judge whether a decreet-arbitral be 
the opinion of the arbiter or not? The article 
under conſideration, anſwers that queſtion. An 
arbiter is preſumed to pronounce his decree ac- 
- cording to conſcience, unleſs corruption, bribery, 
or falſehood, be proved againſt him. 

In ſupporting a decreet-arbitral againſt an ob- 
jection of error in judgement, it is taken for 
granted, that the ſubmiſſion is complete in all its 
tormalities, and that the arbiter acts according 
to 
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to the powers given him by the ſubmiſſion. 
There was no occafion for any regulation as ts, 


points that belong to common law, If an arbi- 
ter act tra vires, his decreet is void at com- 


mon law, at leaſt as far as it is ultra uires. And 
if che ſubmiſſion be reduced upon a legal objec- 


tion, the decreet-arbitral muſt fall with it: If a 


man, for example, be fraudulently induced to 


enter into a ſubmiſſion, the ſubmiſſion will be 


yoided'in a reduction, and the parties be decla- 
red free. And if one be compelled by force or 


fear to ſubſcribe a ſubmiſſion, he is not bound 


either by the ſubmiſſion or decreet-arbitral. In 
this manner, a party may be looſed from the fet- 
ters of a decreet-arbitral; without any violence 


done to the article under conſideration. 
I go one ſtep further. By the regulations un- 


der conſideration, © the Lords of Seflion ſhall 


C ſuſtam no reduction of a decreet-arbitral upon 
c any cauſe or reaſon whatever, except corrup- 


« tion,” Ke. But they are not prohibited to 


ſuſtain grounds of nullity that require not a pro- 


eeſs of reduction, eſpecially it inſtantly verified, 
Nor do | reſt upon words. I found upon inten- 
tion chiefly ; and urge, that it could not be the 
intention of the legiſlature, to ſupport a decreet- | 


arbitral that is %% jure null, and no better than 


a piece of waſte paper. I proceed to examples; 
and the firſt is, that the decreet - arbitral is found- 
ed on an error in fact; as where John, debtor 
l | in 


Art. 46. the Law of Scoriany:! — 429 


in L. 1e to William deceaſed, is ordained to 
pay that ſum to James, as the only child of Wil- 
liam, when in fact there are ſeveral other chil- 


dren of William. The decreet-arbitral 'is void, 
becauſe it determines a caſe that is not, and 


leaves the real caſe undetermined. But here 
the error muſt appear on the face of the writing : 
conſiderations or reaſonings paſſing in the mind 
of a judge, or of an arbiter, are not the ſubject 
of proof independent of the writing. An error 
in fact that is not the foundation of the award, 


will not be regarded. A piece of ground, com- 


puted to be ten acres, being eontroverted be- 
tween John and James; the arbiter determines 


the ten acres to belong to the former. The 


| decreet-arbitral will be effectual though the 


ground is found to be twenty acres ; for if it be 
poſſible that the arbiter might have given the 


fame award though he had known the real 
fact, the preſumption muſt lie for the decreet- 
arbitral. See Inſtit. De legatis, $ 31. Another 
nullity is, that the premiſſes are inconſiſtent 


with the concluſion: „ Becauſe John owes 


L. 500 to James, I ordain James to pay that 


« ſum to John.” Take a third example: It 
is implied in every ſubmiſſion, that the arbi- 
ter ſhall pronounce an award upon every article 


ſubmitted, and leave no point open to future 
controverſy. It is accordingly a nullity in a de- 
. ereet- 
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creet-arbitral that there is a point left open which 

_ ought to have been determined. Theſe particu- A 
lars are ſufficient for a ſpecimen : nue; may 
be figured without end. 


e "+ 


Art. 41; the Law of ScorIA xo. 331 


; WC 
Act of ſederunt 1709, Haig the time for 


reclaiming. 


Oes this act reach interlocutors in a ranking 
of creditors on a bankrupt eſtate? If a 
queſtion ariſe that relates to a ſingle creditor 
only, ſuch as, whether his debt be paid ; whe- 
ther his bond labour not under a certain nul- 
lity ; whether his adjudication be formal ; inter- 
locutors upon ſuch points come under the act of 
ſederunt, though pronounced in a ranking. 

On the other hand, no interlocutor ranking a 
particular creditor in a certain place will be final, 
unleſs the whole creditors be in the field. A 
new creditor, producing his Intereſt, is intitled | 
to be ranked in his true place ; as no interlocu- 
tor paſſing before he appeared in proceſs, can 
affect him. And if he be found intitled to a cer- 
tain place, every other creditor in pari caſu 
muſt be ranked in the ſame place, without re- 
gard to former interlocutors ; becauſe in the 
fame ranking the injuſtice would be glaring to 
give creditors of the ſame rank different places. 
In the cafe of Belſches of Tofts, decided ann. 
1730, it was diſcovered in the diviſion of the 
price after the decree of ranking was extracted, 
that a creditor had been put in a wrong place. 
The judges had no difficulty to open the de- 
cree of ranking, and to put the creditor in his 
proper place among thole of his own rank. 


£--4 . 
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1 


commentary on act 22. parliament 168 5 


"+ mats entails, 


Hat no man can name a ſucceſſor to his 
heir, is a maxim in the Roman law, 


founded on the very nature of property; which 


accordingly is alſo a maxim in the law of Scot- 
land. Land, or any .ſubje& belonging to me, 


is at my diſpoſal : but when my heir ſucceeds, it 
belongs to him, and is at his diſpoſal. My will 


cannot regulate the ſucceſſion to an eſtate that 


now belongs to my heir, more than it can regu- 
- Iate the ſucceſſion to an eſtate that never belong- 
ed to me. The only means in my power for 


making my will effectual in this caſe, is the ta- 


king my heir bound to make the perſon named 
by me his heir; which, in the Roman Wy is 


termed fide commiſſum *. 


This maxim holds in property only, not in 
rights grafted on property. If a man make a grant 


burdening his land-property, and in the grant 
name a ſeries of heirs to ſucceed to the grantee ; 
neither the grantee, nor any of his heirs named, can, 
without conſent of the granter, or his heirs, al- 


0 Hiſtorical Law - tracts, tract 3. 
1 5 ter 
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ter the order of ſucceſſion. A proprietor cannot 


| limit his own heirs, who have the power of diſpo- « 


fal as amply as he had; but a proprietor is not 
bound to ſuffer any to poſſeſs his land, but thoſe 
he has conſented to. Even in Rome, where the 
maxim was inviolable, it was never doubted, but 
that in a perpetual leaſe, termed emphyteuſis, or 
in any leaſe, the proprietor and leſſee in conjunc- N 
tion can name the perſons who ſhall ſucceed in 
the leaſe. Vor the ſame reaſon, the nomination 
of heirs in a feudal grant, is conſiſtent with the 
_ ſtricteſt principles of property: the ſuperior con- 
tinues proprietor ; and he is not bound to admit 
as his vaſfal or tenant, any but the perſons he 
has conſented to. Thus it came to be eſtabliſh- 
ed by means of the fendal ſyſtem, not that a man 
ſingly can regulate the ſucceſſion of his heir, but 
that a vaſſal, with conſent of his ſuperior, can ſub- 
ſtitute heirs without end, to enjoy his eſtate one 
after another. 
In the feudal ſyſtem, the and is the fuperior's 
5 property ; and the vaſſal has the uſufruct only, 
differing little in ſubſtance from a liferent. The 
vaſſal may diſpoſe of what belongs to himſelf; 
but as the land is not his property, no deed 
done by him can affect either the ſuperior, or 
the heirs of inveſtiture. And thus, by the feu- 
dal ſyſtem, every land- eſtate was in effect en- 
tailed. . 

But the feudal ſyſtem was a violent encroach- 


ment 
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ment on the natural rights of men : nature at laſt 
+ prevailed, and overturned the tottering edifice. 


Even in Scotland, it is reduced to a ſhadow : the 


| ſubſtance | is gone, and little left but its formali- 


ties. The property, which originally was reſer- 


: ved by the ſuperior, is transferred to the vaſſal; 


and his will governs, not that of the ſuperior. 


Land is now reſtored to commerce, and is bought = 
and fold like other merchandiſe. That this in 


England was the condition of land- property as 


_ early as Edward I. appears from the ſtatute Suia 
emptores terrarum, enacting, That a vaſſal 
& may fell his land without conſent of the ſupe- 
e rior, and that the ſuperior ſhall receive the 
<« purchaſer as his vaſſal.” Here was an end to 
entails, as far as founded on the feudal ſyſtem. 
But men, who in peaccable times found leiſure 


to think of perpetuating their name and family, 


took diſlike at the free commerce of land; and 
withed for the feudal law as far as it hd. 
their views. When a grant of land is made to a 
family, conditioned to return to the granter and 


his heirs after extinction of that family, it was 
thought hard, that the grantee, or any of his 


heirs, ſhould have it in their power to diſappoint 


the donor by aliening the land. To relieve from 
that hardſhip, the Engliſh ſtatute, De donis con- 
ditionalibus, was made &. It proceeds on the 
* 13. Edward I. cap, tc 
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is underſtood to be conveyed to the donee; and 
accordingly all writers agree, that the donee is 


reſtrained from aliening, not from defect of right, 
but by force of the ſtatute; conſequently, that 
his deed of alienation is not void, but only void- 
able as a tranſgreſſion of the ſtatute. They fur- 
ther agree, that the debts of the donee are not 
effectual, more than his alienations, againſt his 
heirs, nor againſt the donor. And laſtly, it is 

held in general, that every act by which the will 

of the donor can be diſappointed, is barred by 

the ſtatute, not even excepting high treaſon, 


Theſe inferences are derived, all of them, from 


the declared will of the legiſlature : © Ordering, 
% That the will of the donor be obſerved ; and 
ce that the land ſhall remain to the iſſue choſen 
in the deed; and when they fail, ſhall revert to 
„ the donor, or his heirs.” The donor | accor- 


* 


dingly is, by Engliſh writers, ſaid to have an e- 
ſtate in the land, which is a fee-ſimple on ex- 
pectancy. The donee, commonly called tenant 

in tail, is ſaid to have another eſtate in the land, 
termed an e/tate-tail ; which is an eſtate of inhe- 


ritance, i. e. an eſtate that deſcends to heirs, but 


which his debts and deeds cannot affect, more 


than if he were a naked liferenter x. 
Did the property remain with the donor, this 
ſtatute would be conformable to the ſtricteſt prin- 
„Coke, 2d inſt, 5 


2 eiples 


Art. 42. the Law of SCOTLAND. 337 


ciples of the Feudal law]; for, as obſerved above, 


no deed done by a vaſſal can hurt the ſuperior. 
But the fact which the ſtatute has in view, is a 
grant of the land to the donee; which veſts the 


property in him, and reſerves nothing to the do- 


nor but a reverſion. Such a reverſion, which is 
founded on a covenant merely, and has no lien 
on the land, or, as we expreſs it, is not a real 


right, does not bar tlte donee from aliening the 


land; and conſequently, is not at common law 
effectual againſt a purchaſer. It binds indeed 


the donee and his heirs, by virtue of the cove- 


nant; but it binds none who are not parties in 
the covenant. The ſtatute however declares it 


effectual againſt all the world, in ſpite of prin- 
ciples; and the ſtatute muſt be obeyed. The 


commerce of land is thus rendered extremely ha- 


zardous; ſor, after the utmoſt precaution, a a 
purchaſer of land muſt for ever remain uncertain, 
whether the vender may not have been bar- 


red by an entail. from aliening. Such obſtruc- 


tion to commerce, we have the charity to believe, 


was not early foreſeen. While an entail is re- 
cent, it muſt be produced by the vender as his 
title for aliening : but after a family has been 
long in poſſeſſion, perhaps a century or two, it 
will not readily enter into the thoughts of a pur- 


chaſer to demand a title ſo far back. Engliſh 
entails became a public nuiſance ; and the cir- 
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5 cumſtance emden contributed probably more | 
than any other to their downfal. 


A bolder attack on the principles of juſtice e· 
ven the moſt ſacred, is not to be found in the 
laws of any country; — the tranſactions of credi- 
tors and purchaſers, upon which their bread may 
depend, trampled under foot; and ſacrificed, not 


to the living ſolely, but to heirs coming into ex- 
iſtence perhaps a thouſand years after. If a land- 
holder muſt be humoured in rendering his eſtate 


a ſort of mortmain, why not put an indelible mark 
upon it? Why not publiſh to the world, Here 
hes a ſnake, touch it not? This metaphorical 


ſnake, more poiſonous than any that really exiſt, 
is not provided even with a rattle to warn paſ- 
ſengers. Such violent encroachments on juſtice, 


contound legal principles, and reduce law to be 


a chaos. Legal principles ought to be held ſa- 
cred by the legiſlature, as well as by individuals, 
never to be infringed upon any account whate- 
ver. But the thirtcenth century was a period of 


groſs ignorance through all Europe, the northern 
parts eſpecially ; and in thoſe dark times, prin- 


ciples, whether of religion, law, or morality, 


were very little underſtood, Nor is the ſtatute 
under conſideration ſingular in that reſpect. 
There is a ſimilar inſtance in Scotland; and ma- 
ny ſuch may be found in the laws of every coun- 
try. Where a man ſells land, and takes the 


purchaſer bound, upon receiving back the price, 


to 
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to reſtore the land to him, ſuch an obligation, 
which is merely perſonal, cannot bar the pur- 
chaſer from aliening the land for a valuable conſi- 
deration; though it may ſubject him to damages 
for e his obligation. Vet the act 27. 
of our parliament 1469, declares, © That the re- 
« verſion provided to the diſponer ſhall be effec- 

« tual to him againſt all ſingular ſucceſſors, e- 

4 qually as againſt the granter of the reverſion.” 
Neither neceſſity nor utility are here urged : the 


act is put entirely upon law and conſcience. How 8 


cloudy muſt have been the notions of our lawgi- 
vers at that period, not to perceive that both law 
and conſcience are deeply wounded by this act; 
eſpecially as no proviſion is made for publiſhing 
ſuch a reverſion, more than for publiſhing | an 
Engliſh entail ? 
The curious reader, before he enter upon the 
act 1685, will not be ſatisfied with an account of 
Engliſh entails, but will wiſh to be made ac- 
quainted alſo with entails made in Scotland up- 
on the foundation of common law, prior to the 
act 1685. By our common law, the property of 
land veſts in the heir upon completing his title 
by infeftment ; which impowers him to alien, to 
0 contract debt, and to exerciſe every other act of 
property. Now, to bar jan heir infeft from ex- 
erciſing ſuch acts, prohibitive and irritant clau- 


ſes are the only means known at common 
1 8 Uu 2 | law 
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law x; and yet that they are ineffectual, is de- 
onſtrated in Hiſtorical Law-tracts T. A man 


may bind his heirs, by prohibiting them to alien, 
or contract debt; but he cannot prohibit one to 


purchaſe from his heir, or to lend money to him, 
becauſe a purchaſer or creditor is not ſubjected 


to his authority. A penalty annexed to the pro- 
hibition, fuch as a forfeiture of the heir's right, 
will affect him; and upon a declarator of irri- 


tancy, will deprive him of the eſtate. And yet, 


as he continues proprietor till a decree be pro- 
nounced in the declarator, his alienations muſt 
be effectual, as well as debts contracted by him. 


Thus, an entailed eſtate is protected againſt the 


deeds of the poſſeſſor, as one is againſt being 


robbed dr murdered : the terror of puniſhment 
is in both caſes the only protection. If a tenant 


in tail boldly riſk a forfeiture, he can put an end 


to the firmeſt entail that can be made af common 
law. 


* From Bacon's Hiſtory of the nature, uſe, and pro- 


ceedings of the law of England, ſect. 4. par- 13. we 


tearn, that what are called perpetuities were introduced 
into England, after the invention of docking an entail 
by a fine and recovery. Thele perpetuities were ſup- 
ported by clauſes prohibitory and reſolutive, preciſely 
as our entails are. And it is likely, that the form of 


our entails was borrowed from the Engliſh perpetuities. 


F Trade 3. N. 
We 
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We are now prepared for the act 168 5, the 
fubje& of the preſent article. The act is no leſs 
perplexed than obſcure : it expreſſes an intention 
to make entails effectual; but that intention is 
the only thing which is clearly expreſſed. Such 
a ſtatute reſembles an ancient oracle : the dark- ; 
er, the more revered. Singularly unlucky it is 
for this nation, that the obſcurity of this ſtatute, 
has led our judges, to extend entails beyond 
what the words import, and probably W 
what was intended by the legiſlature. : 
In commenting upon this ſtatute, the kadng 
point is, Upon whom has the ſtatute beſtowed 
the privilege, of making an entail that ſhall be 
ſecure againſt creditors and purchaſers? The re- 
markable caſe of Stormont * paved the way to 
the ſtatute. The entail upon which the debate 
aroſe in that caſe, was made by a proprietor in- 
feft. At that period, and for a long time after 
the ſtatute, an heir- apparent had no hold of the 
land, nor any authority over it; and to think of 
his making an entail would have been a groſs ab- 
ſurdity. We may therefore with certainty con- 
| clude, that no perſon was. in the eye of the le- 
giflature, but one regularly infeft as proprietor. 
And if an heir-apparent be excluded, a difponee, 
whoſe right is perſonal only, cannot be included, 
* 26th February 1662, in the firſt yolume of Deci- 

fions collected by Lord Stair. 
There 


— 
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There is not a ſingle cauſe in the ſtatute, that 

can be ſtretched to comprehend either: in eve» 
ry clauſe it is taken for granted, that the perſons 
_ authoriſed to make an entail are infeft in the e- 
ſtate; witneſs the following clauſe in particular, 
bh. 40 Such tailzies ſhall only be allowed, in which 


ce the foreſaid irritant and reſolutive clauſes are 
e inſert in the procuratories of reſignation, char- 


« ters, precepts, and inſtruments of ſeiſin.“ The 


| deeds. and writs here named imply dearly, that ; 
the maker of an entail muſt be infeft ; becauſe 
ſuch deeds and writs cannot be made by an heir- 
apparent, or by a diſponee. W 
To have a juſt notion of a ſtatutory RY 
another point is no leſs neceſſary to be known ; | 
and that is, the means employed by the ſtatute to 
ſecure the eſtate againſt creditors and purchaſers. 
The caſe of Stormont, mentioned above, led the 
way to the ſtatute. The point debated in that 
caſe was, Whether an heir infeft is eſfeQually 
barred, by prohibitive and irritant clauſes, from 
aliening, and contracting debt? The affirmative 
was decided, upon the following ground, That 
probibitions and irritancies in an entail, ought to 
have the ſame effect to bar perſons from bar- 
gaining with a tenant in tail, that an interdic- 
tion has to bar perſons from bargaining * with 
one interdicted. And upon authority of that 
judgement, many entails were made before the 
{ſtatute had a being. A prevailing bias ſor en- 
| | RE CA 
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tails, rendered our judges blind to the principles 
of common law concerning property. Doubts 
aroſe ; and the following train of reafoning made 
an impreſſion. To take advantage of the weak 
and facile, is contrary to juſtice and humanity ; 
and yet it requires an interdiction, which is an 
act of ſovereign authority, to prevent ſuch ad- 
vantage to be taken. Nor is the ſovereign's au- 
_ thority alone ſufficient : the interdiction muſt be 
publiſhed, to put all on their guard. Now it is 
not in the power of the ſovereign, to protect an 
eſtate againſt creditors and purchaſers; and if 
ſo, how can it be imagined, that a private pro- 
prietor ſhould have ſuch a power; eſpecially 
without . publiſhing his deed of entail *? The 
legiſlature, ſenſible that the argument from in- 
terdiction is inconcluſive, made the act 1685, in 
order to beſtow upon entails the force of an in- 
terdiction. The words are, It is ſtatuted and 
« declared, That it ſhall be lawful to his Maje- 
* ſty's ſubjects to tailzie their lands, to ſubſtitute 
„ heirs in their tailzies, with ſuch proviſions and 
« conditions as they ſhall think fit, and to affect 
„the ſaids tailzies with irritant and reſolutive 
« clauſes ; whereby it ſhall not be lawful to the 
« heirs of tailzie to fell, contract debt, or do 
60 "wy other deed, pane Gra fame may be ad- 


A 


See this point more ny n. in Hiſtorical 
Law- tracts, tract 3. 


« judged 
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6e juaged or evicted from the ſubſtitutes, or the 
“ ſucceſſion fruſtrate or interrupted. And his 


Majeſty declares theſe clauſes to be real and 
* effectual, not only againſt the contraveners 


* 


£c 


e and their heirs, but alſo againſt their credi- 
_ & tors-adjudgers, and other fingular ſucceſſors, 
* whether by legal or conventional titles.“ Thus, 


8 


by force of the ſtatute, prohibitive and irritant 
clauſes are made effectual, to bar people from 


purchaſing from a tenant in tail, or from lending 
him money, as they are barred from purchaſing 


or lending to a perſon interdicted. But as ju- 
tice requires, that an entail be publiſhed, as well 


as an interdiction, in order to, put all men on 
their guard, the greateſt anxiety is ſhown to have 
it publiſhed in ſuch a manner as to leave no per- 


ſon in ignorance. In the firſt, place, it muſt be. 


ingroſſed in every writ neceſſary for infeftment. 
In the next place, the original tailzie muſt judi- 


cially be produced before the Lords of Seſſion, 


who are ordained to interpoſe their authority 
thereto. In the third place, the tailzie muſt be 
recorded in a regiſter· book kept for that purpoſe. 


And there is a fourth proviſion, which ſhows tilt. 
more clearly, that publication is what is chiefly 
relied on for making an entail effectual. The 


proviſion is, That the prohibitory and irritant 
« clauſes muſt be repeated in the rights and con- 
« yeyances of the heirs of tailzie by which they 
« bruik or enjoy the eſtate.” And it is decla- 


Ti SS 
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red, 6c That if theſe at be omitted in the 
4 heir's infeftment, creditors, and other ſingu- 
„ Jar ſucceſſors who contract with him bona fide, 
“ ſhall be ſecure.” Our legiſlature acted wiſely 
in requiring theſe various notifications. They 
had been taught by experience, that the ingroſſ- 
ing the clauſes in the original infeftment of en- 
| tail, is far from being ſufficient. Such an infeft- 
ment may have been executed a century back ; 
and as time advances, becomes more and more 
diſtant. But even where recent, every perſon has 
not acceſs to it: a man agreeing to lend a great 
ſum on heritable ſecurity, may boldly call for the 
title-deeds: but a ſhopkeeper muſt not diſoblige 
his cuſtomers ; and ought therefore to have ſome 
means more public for diſcovering whether he be 
in ſafety to deal with them. | 
The nature and extent of the ſecurity afforded 
to entails by the ſtatute 1685, will be clearly un- 
derſtood, upon conſidering, that it makes no al- 
teration in our common law with refpect to the 
tranſmiſſion of land- property. The eſtate de- 
ſcends from the entailer to the heirs named in the 
deed of entail; and each heir connects with his 
predeceſſor by a ſpecial ſervice and infeftment, 
preciſely as where. there is no entail. And to e- 
vince, that the property is completely veſted in 
each heir, we have the authority of the ſtatute 
itſelf ; which, taking that propoſition for grant- 
ed, employs prohibitive and irritant clauſes to 
* £ | bar 


36  Exveibattons reſpefling Art. 42 


bar alienation. Such clauſes would be ſuper- 


fluous and abſurd, were a tenant in tail ſo limited 
from the nature of his right, as to make it ultra 
vires in him to alien, of contract debt: they 
would reſemble a prohibition to walk on the ſea, . 
or to viſit the inhabitants of the moon. In the 
ſubſequent obſervations, this propoſition will be 


taken for granted as fundamental. It was not 


thought adviſeable to make any alteration in the 


nature or tranſmiſſion of land- property; and the 


only means left for ſecuring entails, were prohi- 


bitions and forfeitures. A tenant in tail is ſub- 


jected, by his own conſent, to the prohibitive 
and irritant clauſes : he accepts of the eſtate un- 


der theſe conditions. All others are ſubjected by ; 
the ſtatute, diſcharging them to lend money to a 


' tenant in tail, or to purchaſe his land. Hence, 
no deed done contrary to theſe prohibitions, is 


available in law: with reſpect to the tenant in 


tail, it is voidable as a tranſgreſſion of his en- 
gagement; and with reſpect both to him and to 


the perſon he contracts with, it is voidable : as a 


- -Fontempt « of legal authority. 

Next in order come the eſſential ſolemnities of 
an entail, ſuch as intitle it to the privileges of 
the ſtatute 1685. I enquire, in the firſt place, 


whether it be neceſſary to a ſtatutory entail that 


infeſtment paſs on it. That point is determined 
by a clauſe mentioned above, © That ſuch tail- 
a Lites ſhall 7 be allowed, in which the irri- 
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te tant and reſolutive clauſes are inſert in the pro- 


“ curatories of reſignation, charters, precepts 


& and inſtruments of ſeiſin. Therefore an en- 
tail cannot have the privileges of the ſtatute, un- 


leſs it be engroſſed in a procuratory of reſignation, 


in the charter granted by the ſuperior in pur- 


ſuance of that procuratory, in the precept of ſeiſin, 
and in the inſtrument of ſeiſin &. As an entail 


deviates far from common law, and has no foun- 
dation in equity, it muſt be executed preciſely as 


the ſtatute directs, otherwiſe it is not a ſtatutory 


entail. Therefore a deed of entail left by the 
entailer without completing it by infeftment, is 
not a ſtatutory entail. Holding ſtrictly to the 
ſtatute, I cannot admit, that an entail ingroſſed in 
a diſpoſition of land to be held of the granter, is 
a ſtatutory entail, even though it be completed 


by infeftment. There is no mention of ſuch an 


entail in the ſtatute; and ſuppoſing it to have 


* As by act 7. parl. 1672, it is enjoined, that the pre- 


cept of ſeiſin be inſerted at the end of every charter 
from the crown; I do tot readily ſee why the irritant 
and reſolutive clauſes ſhould be twice ingroſſed in every 


ſuch charter. Did our legiſlature overlook the ſaid act 
1672? However this be, one thing is clear, that an 


entail can have no ſuppoft from the act 1685, unleſs the 
irritant and reſolutive clauſes be ingroſſed in the precept 
of ſeiſin, as well as in the procuratory of reſignation, in 
the charter, and in the inſtrument of ſeiſin. Upon in- 


ſpection of the record, it will be found, that this ſolem- 


nity has not always | been completely fulfilled, 
XN x 2 | been 
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been omitted by overſight, which however can. 
not be made evident, a court, whether of law 


or of equity, is not impowered to ſupply the 
defect. The firſt eſſential ſolemnity then of an 


entail that is intitled to the privileges of the ſta- 
tute, is, that it be ingroſſed in a new ſettle- 


ment of the eſtate, completed by a procuratory 
_ of reſignation, a charter from the ſuperior, and 


ſeiſin upon it. A ſecond eſſential ſolemnity is, 
that the authority of the court of ſeſſion be given 
to the entail. And a third, that it be recorded 


in the regiſter of tailzies. Theſe three particu- 


lars are united in the ſtatute, which enacts, 
%% That ſuch tailzies only ſhall be allowed (i. e. 


cc have the privileges of the ſtatute) where the 
6 foreſaid irritant and reſolutive clauſes are in- 


4 ſert in the procuratories of reſignation, char- 


“ ters, precepts, and inſtruments of ſeiſin; and 


< where the original tailzie is produced before 
the court of ſeſſion, and recorded in a parti- 


«© cular regiſter.” Without any of theſe ſolem- 


nities, an entail may be effectual to regulate 


the ſucceſſion of heirs, and to regulate every o- 


ther point that depends on common law: but 
unleſs theſe ſolemnities, all of them, be adhibi- 


ted, an entail can draw no ſupport from the act 


168 5, more than it can draw from the act 1681, 
where it wants the name of the writer, or deſig- 
nation of the witneſſes. The three ſolemnities 
mentioned mult be performed in their order. 

The 


Art.42. the Law of ScorLANp. 349 


The clauſes of the entail muſt, in the firſt place, 


be ingroſſed in the infeftmemt. The entail muſt | 
next be produced before the Lords of Seffion 
for their approbation. And the final ſtep is, to 


record it in the regiſter of tailzies. If a deed of 
entail, without infeftment, be produced in the 
court of ſeſſion, the judges are not bound to in- 


terpoſe their authority: nay they cannot interpoſe, 


without contradicting the ſtatute, which expreſsly 
enacts, that a tailzie ſhall not be allowed, unleſs 


the irritant and reſolutive clauſes be ingroſſed in 


the infeftment. And if an entail be preſented to 


the regiſter, without authority of the court. of 


ſeſſion, the movie. pod and his deputes ought 
not to record it. 

Upon the plan of the ſtature it follows, that no 
perſon is intitled to produce an entail before the 


court of ſeſſion, in order to have it recorded, but 


the maker himſelf, or his heir infeft, who, were 
there need for it, could make it de novo. Any 


one of the ſubſtitutes is indeed intitled to have 


the entail recorded for preſervation ; but it is the 
right of the maker only, or of his heir infeft, to 
complete the entail, by adhibiting the ſolemni- 


ties required by the ſtatute. This is obvious with 


reſpect to the ſolemnity of inſerting in the infeft- 
ment the prohibitive and irritant clauſes ; which 


depends entirely on the will of the perſon who 


makes the entail : he is not bound to make an 


entail ; nor, after taking ſome ſteps, is he bound 
| | to 
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to complete it: he may throw it iuto the fire if 


he pleaſe. And with reſpe& to every one of the 


ſolemnities, a. deed of entail, as a corpus or 
moveable, follows the land, and appertains to the 
heir infeft, who has the ſame power over it that 


the maker had. No ſubſtitute is intitled to pro- 


duce it in the court of ſeſſion, or to record it in 


the regiſter of entails. Suppoſe a man leaves his 


teſtament imperfect, ſubſcribed by himſelf, but not 
by the witneſſes. After his death, a legatee ap. 


plies to the court of ſeſſion, praying their autho- 


rity to make the witneſſes ſubſcribe, in order to 


validate the teſtament. Would the court liſten 
to this prayer? Certainly not. No perſon is in- 
titled to complete a deed but the maker, or his 


| heir who has right to it by ſucceſſion. This holds 
in a teſtament, and it t muſt equally hold in a deed 
of entail, 


View the matter in 4 Ane bebe The : 


maker of an entail is not bound to adhibit the 
ſtatutory ſolemnities, nor conſequently his heir. 


If ſo, no action can be ſuſtained at the inſtance of 
a ſubſtitute, either againſt the maker, or his heir, 
to oblige them to complete the entail, Now ſup- 
poſing the deed of entail to fall accidentally in- 
to the hands of a ſubſtitute, can his accidental 


5 poſſeſſion give him any right over it that he had 
not formerly? 80 far from acquiring any new 


| right, he is bound to deliver it to the perſon to | 


whom 


_ 


whom it belongs; and can, if he refuſe, be com- 
pelled by an action of exhibition. 


It may poſſibly be urged for a fabſtivate, That 


a man who makes a deed of entail, ſurely intends 
to make it effe&ual ; otherwiſe why ſo many an- 
xious clauſes. de non alienando, et non contra- 


hendo debitum? and that the heir ought to 


obey the will of his predeceſſor. It is obvious 


to anſwer, firſt, That nothing is more common 


than change of mind: a man probably, at the 


time of making an entail, intends to eomplete it; 
but if he ſtop ſhort, and leave it in its imperfect 
ſtate till he dies, may not change of mind be 
juſtly inferred? Anſwered, next, The heir is 
not bound to ſupply any defect in his predeceſ- 


ſor's deed, unleſs he be taken bound by an ex- 


preſs clauſe ſo to do. And ſuppoſing an inten- 


tion in the predeceſſor to have his will completed, 


a court of equity will indeed lay hold of inten- 


tion, where juſtice requires their interpoſition ; 


but no court will give force to preſumed intention, 


in order to deprive a man of his birthright, ay 


ſubjecting him to the fetters of an entail. | 


The following queſtion ariſes from what is now 
ſaid. An entail is left by the maker complete 
in every point, except as to recording : Are the 
tutors of his infant-heir bound to apply for ha- 
ving it recorded in the regiſter of entails? It 


would de an act directly againſt the intereſt of 
their __ and . inconſiſtent with 
8 their 
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their duty. And it would be unjuſt in the court 


of ſeſſion to countenance the application: 


Suppoſing now an entail to be complete in Al 


its ſolemnities ; the great points to be conſider. 


ed are, What are the effects of it; Againſt 


what heirs it operates; and, Againſt what deeds. 
Of theſe in their order. The Engliſh ſtatute en. 


ables a proprietor to withdraw his eſtate from 


commerce, and to ſecure it entire to the heirs 
of entail. Our ſtatute is very different. What 
gave riſe to it, as mentioned above, is the re- 


markable caſe of Stormont, in which the debate 


was, Whether an heir infeft can be barred by 


prohibitive and irritant clauſes from aliening and 
contracting debt. The court gave their opinion 


for the affirmative; but as that opinion had 
no foundation at common law, the ſtatute was 
made, enabling proprietors to fetter their heirs 


infeft, beyond what can be done at common law. 


The prohibitions accordingly and irritancies of 
the ſtatute, regard none but heirs of entail infeft, 


and thoſe who contract with them. Obſerve, firſt, 


that theſe clauſes are directed againſt heirs who can 
ſell the eſtate ; and no heir has that power but who 


is infeft. Oblerve, next, the clauſe intitling the 
ſubſtitute who obtains a declarator of irritancy, 
to ſerve to a remoter predeceſſor infeft, paſſing 


by the contravener. Here evidently the contra- 


yening heir is underſtood to be infeft : for ſurely 


it requires not a ſtatute to enable the ſubſtitute 
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to paſs by an heir not infeft : nay, he mult paſs 
by him, as there is no ſuch thing in law as ſer- 
ving to an heir-apparent. Scrutinize the ſtatute 
from beginning to end, there is not a ſingle 
word in it to create even a ſuſpicion that any heirs 
were in view but heirs infeft, and in poſſeſſion. 
Debts contracted by a ſubſtitute were not in 
view.z nor is there any proviſion againſt ſuch 
debts. Nay more, I ſay affirmatively, that ſuch 
debts were intended not to be prohibited ; which 
is evident from the following. clauſe : © That 
« creditors, and other ſingular ſucceſſors, ſhall 
<« be ſecure who. contract bona fide with the per- 
« ſon ſtanding infeft in the eſtate, unleſs the ir- 
« ritant and reſolutive clauſes be in the body of 

his right.” Here it is declared lawful to lend 
money knowingly to. an heir of entai}, though 
the entail be on record, if the reſolutive and ir- 
ritant clauſes be omitted in the heir's infeftment. 
It could not therefore be the intention of the le- 
giſlature, to forfeit a man who lends money to a 
ſubſtitute in an entail, even though he know 
him to be a ſubſtitute ; and leſs, if poſſible, where 
he lends money bona fide without knowing his 
debtor to be a ſubſtitute. An abſurdity ſo groſs 
is not ſuppoſeable. A merchant turns bankrupt 
after borrowing from me a thouſand pounds. 
He ſucceeds to an entailed eſtate by the death, 
of many intervening ſubſtitutes ; and I lay hold 
1 that opportunity to adjudge the eſtate on a 
Y y charge 
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charge againſt | bim to enter heir. An at of in- 
juſtice ſo flagrant as to cut down my adjudication 
without any wrong on my part, could not be in- 
tended. And with reſpect to the ſubſtitute, my 

debtor, what crime has he committed? A ſub- 
ſtitute is a free man; nor is even an heir-appa- 
rent ſubjected to the proviſions of an entail, till 
he enter, and be infeft : before that ſtep be ta- : 
ken, he is as free and independent as the remo- 
| teſt ſubſtitute. At the ſame time, his declining 
to enter, will not protect the eſtate from his cre- 
ditors, more than if it were a fee- ſimple: their 
adjudications on a charge to enter muſt be effec- 
tual. Nor will his entering heir hurt his credi- 
tors. The ſtatute prohibits not any perſon to 
lend money to a ſubſtitute in an entail; and a 
debt once lawfully contracted, cannot be cut 
| down by the debtor's chuſing to enter heir. No 
entail can be contrived to prevent that conſe- 
quence. A claule, it 1s true, may be contrived, 
excluding from the ſucceſſion every heir who is 
in debt. Such a. clauſe may be effectual againſt 
the heir; but it will not hurt his creditors, 


| who are not prohibited, either by the ſtatute or 


at common law, to gs the eſtate for their 

payment. ä 
Thus, every heir. apparent is left free, by the 
ſtatute, to annihilate the firmeſt entail that can 
be deviſed. Inſtead of entering, he contracts 
debt: his creditors acquire right to the eſtate 
by 
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by adjudication ; and he has got the value in 


money. Nor can I admit this to be a defect in 
the ſtatute. It was a great ſtretch in our legiſla- 
ture, to indulge a few individuals, againſt the 
common intereſt, to bar their heirs infeft from a- 


liening, or contracting debt. It would have been 
a ſtill greater ſtretch, and alſo more hurtful to 
the commerce of land, to bar every one of a 
long train of ſubſtitutes from making ſuch tranſ- 


actions. Our legiſlature muſt have been ſhort- 
ſighted indeed, to have overlooked this particu- 


lar; and if it was under deliberation, their fi- 
lence is a demonſtration that they had no inten- 
tion to bar any deeds but thoſe of the heir infeft. 

The only doubt that can ariſe upon this point, 


is, Whether an heir-apparent who ſuffers the en- 


tailed eſtate to be adjudged for debt contracted 
by himſelf, be not accountable to the ſubſtitutes 


for the money he received, conſidered as the 


price of the eſtate. This doubt is eaſily remo- 

ved. A ſubſtitute has no claim to the eſtate, 
nor conſequently to the price, while the heir. ap- 
parent is alive: nor, after the death of the heir- 
apparent, can his reprefentatives or executors be 
made liable; becauſe the money received by 
him was borrowed money, and cannot be reckon- 
ed the price of an eſtate that never belonged to 


him. If it be urged, That the heir-apparent 


ought to be ſubjected to damages, for permit- 
ting the entailed eſtate to be carried off by bis 
1 cCreditors; 
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creditors ; I anſwer, That a claim of damages 


ſuppoſes a wrong done which ought to be repair- 
ed; and I ſee not that a man commits any wrong 


in borrowing money, though he happens to be a 


ſubſtitute in an entail. A tenant in tail, who, 
by forbearing to inſert in his infeftment the pro- 
hibitory and irritant clauſes, lays the eſtate open 
to his creditors, is guilty of a wrong in neglect- 


ing what he is enjoined to do by the deed of en- 


tail; and that wrong intitles the ſubſtitutes to 


reparation. But an heir-apparent is not bound 


by the entail ; and therefore is not guilty of any 


wrong in contracting debt, and ſuffering the e- 


8 ſtate to be attached by his creditors. 
Zo much as to the perſons who are ſubjected 
by the ſtatute to the proviſions of an entail. We 
next take under conſideration what debts and 
deeds are prohibited. The obſcurity of the ſta- 
tute may occaſion a doubt, what prohibitions 
are made effectual againſt ftrangers, whether e- 


very prohibition that can be deviſed by an en- 


tailer, or only the prohibitions of purchafing, and £ 
lending money. A landholder, without needing 
the aid of a ſtatute, can fetter his heirs at his 
pleaſure : : they cannot ſtand in oppoſition ; be- 
cauſe they inherit the eſtate on condition of ful- 
filling his will. But no prohibition, except what 
is authoriſed by the ſtatute, can be effectual a- 


gainſt thoſe who repreſent him not. Now, when 
the ſtatute is examined with the moſt critical eye, 


there 
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there is not found in it any prohibition againſt 


| ſtrangers, but that of lending money to a tenant | 
in tail, and that of purchaſing land from him. 


Il it be urged, That it ſeems intended by the ſta- 


tute, to make effectual againſt all the world eve- 


ry proviſion that can be invented by an entailer; 


it is anſwered, firſt, That ſuch intention cannot 


be gathered from the ſtatute, not even by the 


moſt diſtant implication: and, next, That ſup- 
poſing the intention to be implied; yet, in a 


matter repugnant to utility, as well as to the 
principles of property, equity authoriſes not jud- 


ges to ſupply any defect, whether of words or of - 
intention. Thus it appears, that ſtrangers, in 


bargaining with a tenant in tail, are ſubjected to 


no prohibition but of lending money, and pur- 


chaſing land. They can ſtraight marches with 


him ; and land may be exthanged for the bene- 


fit of both eſtates : ſuch deeds only are prohibi- 


ted by the ſtatute as are hurtful to the entailed 
eſtate, not what are beneficial &. Churliſh en- 


tailers put their heirs under a prohibition of grant- 
ing long leaſes, though no leſs prejudicial to the 


had By the act 10? Geo, III. cap. 51. a tenant in tail 


is permitted to exchange land with a neighbour, to the 
extent of thirty acres; which indeed ſuppoſes, that 
the exchanging land is barred by the act 1685. But 
an erroneous ſuppoſition, though in an act of parlia- 
ment, does not overturn law, It cannot be overturned 
but by a poſitive enactment. | 
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| Heirs, and even to the eſtate, than to the public. 


But there is no authority in the ſtatute for ſuch 


a prohibition : a leaſe is not a ſale; nor can it 
be made the ground of an adjudication for evict- 
ing the eſtate. An entailer may prohibit his heir 
from granting a long leaſe ; but that bars not 
the leſſee, over whom he has no power. The 
leſſee is indeed acceſſory to the wrong done by 


the leſſor, in tranſgreſſing a prohibition in the en- 


tail; but ſuch wrongs, which are not criminal 
ſua natura, operate not againſt acceſſories *. 


I would not however be underſtood, to plead 
for a leaſe beyond what is neceſſary for promo- 


ting induſtry and improvements, a leaſe, for ex- 
ample, of two or three nineteen years. A leaſe 


of ninety or a hundred years may juſtly be held 


a ſpecies of alienation, to fall under the ſtatuto- 


ry prohibition. A leaſe of a moderate endurance 


for an eluſory rent, will not fall under that pro- 
hibition: but it will be reducible at common 


law ; becauſe the ſlighteſt wrong by a tenant in 
tail, will affect ſuch acceſſories as are in lucro 
captando. Neither is a liferent-locality to a 


| bride in her contract of marriage prohibited by 
dhe ſtatute: it is not a loan; it is not a purchaſe 
of any part of the property ; and an adjudication 
cannot proceed upon it. The ſame holds with 
See before, article 3. how far a chiles again 


the author is effectual againſt the perfon who A 
from him. 


2 reſpect 
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reſpe& to an annuity for life; provided it be 
granted under a condition, that the annuitant 
| ſhall not be intitled to adjudge for F of 
arrears. 
Taking it now for granted, that no act nor 

deed is prohibited by the ſtatute, but what tends 

directly or indirectly to carry off land from the 
heirs of entail; the next inquiry is, Whether all 
acts and deeds by which land may be carried off 
from theſe heirs, are prohibited by the ſtatute. 
In proſecution of this inquiry, I begin with con- 
ſidering, that as the means employed in the ſta- 
tute for ſecuring entails, are prohibitive and ir- 
ritant clauſes, it clearly follows, that if there be 
any debts or deeds that cannot fall under a pro- 
hibition, theſe mult have their effect at common 
law; for they are not barred by the ſtatute. 
Whether there be any debts or deeds of that 
kind, will appear from the nature of a prohibi- 
tion. An order requiring any perſon to perform 
a certain act, or to forbear performing, ſuppoſes 
that perſon to be a voluntary agent : to order a 
man to jump over a mountain, or to reſtrain his 
pulle from beating, 18 an abſurdity. Voluntary | 
acts may be prohibited ; but there is not a ſingle 
word in the ſtatute, that points at ſuch an abſur- 
dity as the prohibiting involuntary acts. So far 
from it, that feu-duties, and other caſualties of 
ſuperiority, which are involuntary with reſpe& 
to every | heir of entail, are declared to be effec- 
tual. 


\ 
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tual. And there are debts and deeds of tie 
kinds that cannot fall under a prohibition, as be. 
ing altogether involuntary with reſpe& to the 
claimant. A merchant who bargains for ready 
money, and is diſappointed of his payment, is 
not guilty of contemning the authority of the ſta- 


tute : he lent no ſum to the tenant in tail, nor 


Intended to give him truſt. The hands of a te- 
nant in tail are not tied up from doing miſchief ; 


if he burn my houſe, or rob me of my goods, 
he is ſubjected to reparation, without my fault on 


my part; and his eſtate muſt be liable, as well 
as his perſon: it would be groſs injuſtice to pro- 


tect the eſtate againſt ſuch a claim. A tenant 
In tail grants a leaſe to me; but breaks his en- 
gagement, and puts another in poſſeſſion. With 
out any fault on my part, or any breach of legal 
authority, 1 become his creditor for a great ſum 
of damages, A tenant in tail is required by a 


neighbouring heritor to concur in erecting a 


march-fence : he fails; and a decree paſſes a- 


gainſt him for fifty or ſixty pounds. A tenant in 


tail has levied the rents, ſtock, and teind, near 
forty years: the titular obtains a decree againſt . 
him for a large ſum as the value of the teind. 
Debts of the nature mentioned, being altogether 


involuntary on the creditor's part, muſt be ef- 
fectual againſt the ſtricteſt entail. The terce and 


courteſy, being founded on the law of the land, 
are not voluntary deeds to be brought under 
L „ 1 
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a prohibition. A ſtipend to a miniſter, a ſalary 
to a ſchoolmaſter, wages to a ſervant, an account 


due to an apothecary, to an agent, and a thou- 
ſand ſuch, were certainly not intended to be pro- 


hibited by the ſtatute ; and e will be 


effectual againſt the eſtate. 
Worldly-minded men, who are fonder of their 


eſtates than of their heirs, will be apt to think, 


that it was the intention of the legiſlature, though 
not expreſſed, to ſecure an entailed eſtate againſt 


claims of every kind; and that it is incumbent 


on a court of equity to enforce the intention of 
the legiſlature, whether expreſſed or implied. 
But, in the firſt place, theſe gentlemen have no 
_ encouragement from the ſtatute, to ſay that 
more was intended but to prohibit purchaſing 
and lending money ; eſpecially as it would be 
groſsly unjult to forfeit involuntary debts, where 
there is no contempt of authority. Such groſs 
injuſtice, it is true, may be the fruit of the Eng- 
liſn ſtatute, which declares in general, that the 
will of the donor ſhalt be obſerved, and that the 
land ſhall remain to the iſſue choſen in the deed. 
But that ſtatute, the production of an ignorant 
age, was not copied by us; nor will ever be 
copied in any civilized country. In the next 
place, ſuppoſing more to have been intended by 


the legiſlature than expreſſed, yet equity will not 


permit a judge to give force to any implied inten- 
tion what! 1$ produktive of injuſtice. 3 
2 B eie 
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Having ſaid what occurred upon debts, we 
proceed to purchaſes. And here another rule 


occurs, founded on the very nature of a prohi- 


bition. To make a prohibition effectual, it is not 
alone ſufficient that the deed prohibited be vo- 


Juntary : it is neceſſary that it be alſo known to 
the party who tranſgreſſes it; for without know- 


ledge, there can be no contempt of authority. 


This requires explanation. A purchaſe from one 
who has no right, is void, whether the purchaſer 
be in bona or mala fide; becauſe a conveyance 


from one who has no right, can give no right to 
the acquirer. But I have had more than one oc- 
caſion to mention, that a tenant in tail in Scot- 


land, has the property of the eſtate completely 
veſted in him; and conſequently, that if he be 


barred from aliening, the reſtraint ariſes, not 


from defect of right, but from the ſtatutory pro- : 
hibition. It follows, as will appear more fully 
afterward, that a fale by a tenant in tail tranſ- 


fers the property to a purchaſer; and that 


the prohibitive clauſe can only found a re- 
duction againſt the purchaſer, the reſult of which 


is, to deprive him of his right, as a puniſh- 
ment for his contempt of legal authority. But if 
the purchaſer happen to be ignorant that the ſub- 


ject is entailed, he acts bona fide, and cannot 


be reached by a reduction; for it is an inviolable 


rule of law, That a man cannot be deprived of 
his property againſt his conſent, unleſs as a pu- 


niſhment 
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niſhment for wrong done by him. Now, a pur- 
chaſe may be made bona fide from a tenant in 
tail, though the entail has been publiſhed accor- 
ding to the injunQiions of the ſtatute. In record- 
ing an entail, all that the ſtatute requires, is a 
general deſignation of the lordſhips and baronies. 
Ihe particular farms have names that enter not the 
record; beſide that farms are every day ſplit into 
parts, and moulded into different farms with new 
names. I purchaſe one of theſe farms from a te- 
nant in tail, having no ſuſpicion that it makes a 
part of the entailed eſtate. The property is fair- 
ly transferred to me; and I cannot be reached 
by a reduction, becauſe though I have tranſgreſſ- 
ed the Prohibition by purchafing, yet as the tranſ- 
greſſion is innocent, I have not been guilty of 
contemning the ſtatute. I put another caſe ſtill 
more clear. After poſſeſſing this new farm ſome 
years without challenge, a purchaſer from me is 
undoubtedly ſecure; for if a purchaſe. from a 
tenant in tail who has neglected to inſert in his 
infeftment the prohibitive and irritant clauſes, be 
lawful, though known by the purchaſer to be 
part of the entailed eſtate ; a purchaſe from me, 
who have no entailed eſtate, is a fortiori lawful. 
I make a bolder ſuppoſition, that a man, pur- 
chaſing knowingly from a tenant in tail, hes o- 
pen to a reduction as a contemner of the ſtatute. 
_ Having poſſeſſed years without challenge, he diſ- 
hoes of the ſubject for a valuable conſideration. 
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I affirm, that the ſecond purchaſer is ſecure, e- 
ven ſuppoſing him to have known that the ſub- 


ject was entailed. Thege is no prohibition in the 


ſtatute but againſt that perſon only who purcha- 


| ſes from a tenant in tail; and there is no labes 


realis in that purchaſe to operate againſt ſingular 
ſucceſſors without end. This caſe 1 acknowledge 
comes under the ſpirit of the ſtatute, and pro- 


bably would have been guarded againſt, had it 


been foreſeen ; but in points that affect proper- 


ty and run croſs to common law, a caſus omi/- 


ſus cannot be ſupplied by any court. The caſe 
here ſuppoſed, is analogous to a reduction ex ca- 
pite inhibitionis. A man who purchaſes from a 


perſon inhibited, is ſubjected to that reduction; 


but the reduction reaches not thoſe who derive 


right from that man. 


We proceed to EPR whether a ſtatutory 


entail be ſecure againſt a fine or a forfeiture in- 


flicted on a tenant in tail. With reſpect to a fine, - 
the point is not intricate : it muſt be effectual a- 
gainſt the eſtate ; becauſe there can be no fine 


but by an act of parliament, or by the decree of 


a court; and therefore 1s none of the acts or 
deeds that are prohibited; in which reſpect, it 
reſembles a claim of damages mentioned above. 
The ſtatute accordingly 3 „That a fine 
&« ſhall not import a contravention of the irritant 
<& clauſe,” i. c. ſhall not be held to be a deed 


prohibited by the ſtatute. 


Whether 


Whether an entailed eſtate be ſecure againſt 
forfeiture for high treaſon, is a queſtion that 


made a figure in the court of ſeſſion, and alſo in 


the Houſe of Lords. It was held to be a ſubtile 
queſtion, and puzzled the moſt learned in our 


law ; and yet, by a juſt analyſis of our a& 1685, 


it may be reduced to a very ſimple point. If a 


tenant in tail be proprietor, which is undoubted, 


the forfeiture of his lands for high treaſon is a 


neceſſary conſequence, as much as a forfeiture of 
huis moveables. The ſtatutory prohibitions are 
directed againſt voluntary deeds only, purchaſing 


from a tenant in tail, and lending him money. 
The King, to whom the forfeiture accrues, has 
tranſgreſſed neither of theſe prohibitions ; and 
therefore the ſtatute does not militate againſt 


him. And we have the beſt authority to ſupport 


this argument: it is declared in the ſtatute itſelf, 
« That nothing in this act ſhall prejudice his 


« Majeſty as to confiſcations and fines.”* Whence 


it appears, that the ſecurity afforded by act 33. 
parl. 1690, to ſubſtitutes againſt the forfeiture of 


a tenant in tail, is a privilege which they are not 


intitled to from the nature of a Scotch entail. 
This privilege is indeed conſidered in the act as 
a matter of juſtice merely; but our legiſlature 


was miſled by a maxim applicable to an Engliſh 
entail only, That a man ought not to forfeit by 


his crime, what he cannot alien by his will. A 
man whole right beſtows on him no power of a- 
lienation, 
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lienation, cannot alien either by his will or by 
his crime. But a man who has the property ab- 
ſolutely veſted in him, can alien; and while he 
remains proprietor, his eſtate may be affected by 
adjudication; which will ſtand effectual, provided 
it proceed upon claims that are not e * 
the act 168 5. 
Upon the union of the two o kingdoms, the pro- 
tection againſt forfeiture given to ſubſtitutes by 
act 1690, was withdrawn; in order to make the 
| puniſhment of treaſon the ſame in both king- 
doms. Engliſh entails are in their nature ſecure 

againſt forfeiture z © which,” ſays Lord Bacon, 
* made the owners leſs fearful to commit mur- 
« ders, felonies, treaſon ; for that they knew 
< none of theſe acts could hurt the heir of his in- 
ce heritance *,” To this evil a remedy was pro- 
vided by 26 Henry VIII. cap. 13. having the fol- 


| lowing preamble : And to the intent that all 


ce treaſon ſhould be the more dreaded, hated, 
<« and deteſted to be done, by any perſon or per- 
< ſons; and alſo becauſe it is a great boldneſs, 
d and an occaſion to ill-diſpoled perſons to ad- 
% venture, and embrace their malicious intents 

<« and enterpriſes, which all true ſubjects ought 
ce to ſtudy to eſchew.” Therefore enacting, 
„That ſuch offender ſhall forfeit all ſuch lands, 
« tenements, and hereditaments, which he ſhall 


* Uſe of the law, ch. On property. = 
x , | 5 ce ve 
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« have of any eſtate of inheritance in uſe or 


cc poſſeſſion, by any right, title, or means.“ By be 
force of this ſtatute, the treaſon of a tenant in 


tail, not only forfeits his own right, but alſo the 


expectancy of his heirs ; becauſe an eſtate-tail is 


an eſtate of inheritance. But remainder-men, 


who are not heirs, but conditional inſtitutes, are 
not hurt by the ſtatute : they are underſtood to 


have an eſtate in the land ſeparate and diſtin& 
from that of the forfeiting perſon and his heirs. 


So ſtands the law of England; and in order 


that the ſame acts might be treaſon in both coun- 


tries, and receive the ſame puniſhment, the act 
7* Anne, cap. 20. was made, enacting, © That 


& ſuch crimes and offences as are high treaſon 
8 17 


ce or miſpriſion of high treaſon, in England, and 
* none others, ſhall, after the firſt of July 1709, 
be high treaſon and miſprifion of high treaſon 
« in Scotland; and that all perſons convicted or 
% attainted of high treaſon, or miſpriſion of high 
< treaſon, in Scotland, ſhall be ſubject and liable 
„to the fame corruption of blood, pains, pe- 
“ nalties, and forfeitures, with perſons convict- 
cc 


« excepting heirs of entail committing treaſon 


„ before the ſaid time, and married, who ſhall 
cc forfeit for themſelves only, and not for the 
& iſſue of the marriage, being heirs of entail.” 
In order to make the treaſon-laws the ſame in 


both kingdoms, it was no ftretch, to forfeit land 


entailed 


ed or attainted of theſe crimes in England: 


We 
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entailed in Scotland. An Engliſh entail is, in 
its nature, ſecure againſt forfeiture; and yet is 
ſubjected to forfeiture by the act 505 mention- 
ed of Henry VIII. A Scotch entail affords no ſe- 
curity againſt forfeiture; and to declare this to 
be law, was no hardſhip. In repealing our act 
1690, the Britiſh legiſlature made no wider ſtep 
than to deprive heirs of entail of a privilege that 
had been conferred on them beyond the nature 
of their right. 

But in making the act 75 of the Queen, it was 
not adverted to, that forfeiture muſt have a more 
extenſive effect againſt a Scotch entail, than by 
the ſtatute of Henry VIII. it hath againſt an en- 
tail in England. There, forfeiture operates only 
againſt the criminal and his heirs, not againſt re- 
mainder- men. But as in Scotch ſettlements, e- 
very perſon called to the ſucceſſion is an heir; 
the treaſon of a tenant in tail in Scotland, muſt 
deſtroy the entail, root and branch. This ine- 

quality was perceived by the Houſe of Lords, 
and rectiſied by a judgement given on an appeal 
from the court of ſeſſion. The caſe was this. 
Sir James Gordon of Park, anno 1713, execu- 
ted a procuratory for reſigning his barony of 
Park into the hands of his ſuperior, for new in- 
feftment to himſelf, and after his deceaſe, to 
William Gordon his eldeſt ſon, and the heirs- 
male of his body; whom failing, to the heirs- 
male of Sir James's own body of his then pre- 
"ol | ſent 
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ſent marriage, or of any ſubſequent marriage; 
with divers other ſubſtitutions. The uſual pro- 
hibitory and irritant clauſes are ingroſſed, and 
particularly an irritant clauſe upon committing 
treaſon. A charter from the crown and ſeiſin 
proceeded upon this procuratory, in which theſe 


clauſes were alſo ingroſſed. Upon the death of 


Sir James, William his eldeſt ſon ſucceeded. 


He was forfeited for his acceſſion to the rebellion 


1745 ; and the eſtate was ſeized for behoof of the 
crown. As Sir William at that time had no 
children, the eſtate was claimed by his brother 
Captain John Gordon, as the next heir of entail. 


It was judged here, That Sir William Gor- 
„don, the perſon attainted, being by the entail 


« diſabled from aliening the eſtate, charging the 


« ſame with debt, or altering the courſe of ſuc- 


« ceſſion in prejudice of the claimant and the o- 
c ther heirs of tailzie, or from otherwiſe hurt- 


ing or impairing their right to the faid eſtate 


& after his death ; therefore the barony of Park 
* is, by Sir William's attainder, forfeited to 
c the crown during his life only; and that after 
<« his deceaſe, John Gordon, the claimant, hath 
& right to the ſaid barony.” But the Houſe of 
Lords, on an appeal, were clear to reverſe this 
decree, and to find, That the eſtate, as forfeited, 


did remain with the crown as long as any iſſue- 


male ſhould exiſt of Sir William's body. At the 
lame time, it was conſidered, that according to 
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the tenor; of the ſettlement, . Captain Gordon 3 
would, by the Jaw: of England, not be an heir 
of entail to his. brother Sir William, but a re- 
mainder- man, having a ſeparate eſtate in the 
land, conditionally on the extinction of Sir Wil- 
liam: and his iſſue-male; therefore ce it was ad- 
<, judged and declared, That Sir William Gor- 
« don, the perſon attainted, being, under the 
3 ſettlement made by his father Sir James: Gor- 
* don, ſeiſed of an eſtate-tail in the bareny of 
Park; the ſaid barony, notwitkſtanding the en- 
c tail with prohibitive, irritant, and; reſolutive 
„ clauſes, did, by virtue of the ſtatute. 70. Aung, 
c become forfeited to. the crown by the ſaid 
„ Sir William Gordon's attainder, during his 
life and the continuance of ſuch ifſue-male of 
„ his body as would have been inheritable to 
ce the eſtate in: caſe he had not been attainted; 
& andi alſo ſuch eſtate and intereſt as was vetted 
« in, or. might. have been claimed by, the ſaid 
4. Sir William Gordon, by virtue of tlie laſt li- 
<« mitation in, the ſettlement to. the. heirs rand aſ- 
«© ſignees whatſocver ef the ſaid Sir James Gor- 
don, after all the, ſubſtitutions: therein contain- 
<« ed ſhall be expired and. determined: and that 
6 by, virtue of the ſubſtitution to the heirs-male 
« of the ſaid Sir James Gordon's body of his 
6 then preſent marriage, the reſpondent . John 
1 Gordon hath right to ſucceed to the ſaid barony 
«of, Park, after the death of the faid Sir William 
CC. Gordon, 


* 


7 


a 
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& 


« Gordon, and falure of the iſſue-male of his 


<6 body, according to the limitations in the' Jad 


cc ſettlement !* 2 


By this judgement a remainder with ape to 


5 forfeiture 3 18 introduced i into our law, hitherto un- 
| known in Scotland. We muſt not however! ma- 
gine, that this judgement procetded from 1 igno- 


rance of the law of Scotland. The innovation 


Was neceſfary, in order to make a perfect equali- 
ty between the two nations, with reſpect to the 
puniſhment. of treaſon. A remainder-man in 


| England i is not hurt by the treaſon of the tenant 
in tail; and in order to communicate that privi- 


lege to Scotland, it was neceſſary to hold Cap- 
tain Gordon to be a remainder- man. It cannot 


5 but be acceptable to the reader to hear the emi- 


nent lawyer who preſided | in the Houſe of Eords 


at that time, giving his reaſons in ſupport of the 


judgement. Theſe are contained in a letter with 
which he honoured the author of theſe Elucida- 
tions; and a copy of the letter, as far as relative 
to the judgement, is added at the end; together 
with a copy of Lord Chief Baron Parker's argu- 


ment with reſpect to this caſe; and the Judge: : 


ment of the Houſe of Lords upon it. 

It has been much controverted, ' whether in 
the act 1685 prior entails be comprehended. 
Had it been the opinion of the legiſlature, that 


v 21(t May 1751. 
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entail are ſecure at common law, they certainly 
would not have thought a ſtatute neceſſary for ſe- 
curing an entailed eſtate againſt creditors and 
purchaſers. Now, ſuppoſing it to have been the 
opinion of the legiſlature, that debts contracted 
| by a tenant in tail before 1685 were effectual a- 
gainſt his eſtate, it would have been groſsly un- 
juſt to withdraw from the creditors the chief fund 
of payment, perhaps the only fund. The legiſ- 


lature could never intend to forfeit innocent cre- 


ditors, who lent their money on the faith that an 
entail was no bar to their payment: every law- 
yer would have told them, that they were ſecure. 
Hence it may fairly be concluded, that prior en- 
tails were left to ſtand or fall by their own merit; 
and that there was no intention, in making the 
act 1685, to wound creditors and purchaſers at 
that time exiſting. There is accordingly not a 
ſingle retroſpective clauſe in the ſtatute. It is 
declared only, “ That it ſhall be lawful to tailzie 
& lands and eſtates,” 1. e. lawful in time coming. 
I do not rigidly inſiſt, that an entail, to have the 
benefit of the ſtatute, muſt be framed after it. 
The court of ſeſſion probably would make no 
difficulty to interpoſe their authority to an entail 
dated before the 1685, provided the prohibitive 
and irritant clauſes be ingroſſed in the infeft- 
ment; and would ſuſtain that entail upon being 
: recorded, as effectual by the ſtatute ; ſaving al- 
Ways debts contracted and purchaſes made be- 
fore 
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fore recording. And this ſcems to have been 

the ſenſe of the Houſe of Lords, in an appeal 
between the Earl of Rothes and his creditors, de- 
claring, that entails prior to the 1685 ought to 
be recorded according to the ſtatute *. 

From general views we deſcend to the irritan- 


cies of the ſtatute. In an entail before the 1685, 
Irritancies were neceſſary; becauſe a prohibition 


by a man againſt his heir, avails not at common 
law, unleſs a penalty be annexed. But in a ſta- 
tutory entail, I ſee no neceſſity or expedience for 
irritating the right of a tenant in tail who aliens 


or contracts debt, when without it the legal pro- 


hibition is effectual againſt all the world. For- 
feitures without neceſſity or expedience, are 
highly repugnant to the mild laws that ought to 
govern a free people; and therefore highly ab- 


ſurd. An alienation by a debtor inhibited, pro- 


duces no forfeiture: it is only declared ineffec- 


tual againſt the inhibiter. An alienation by a te- 


nant in tail, is equally ineffectual againſt his ſub- 


ſtitutes. To afford them over and above a de- 
clarator of irritancy, is to favour an heir, who is 
in lucro captando, more than an inhibiting cre- 
ditor, who is in damno vitando. Had this conſi- 
deration occurred to the legiſlature, no counte- 


nance, I am perſuaded, would have been given 
to ſuch an irritancy. But in the entails at that 


* 16th January 1761, 
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time exiſling, irritancies were common, becauſe 


they were neceſſary; and our legiſlature inad- 


vertently authoriſed them without neceſſity. It 
_ deſerves conſideration, whether ſuch irritancies 
.ought to have any ſupport from the court of ſeſ- 
hon : equity declares ſtrongly againſt them. 


May it not rationally be urged, That here the 


words of the ſtatute reach inadvertently beyond 
intention, and that action ought not to be * 


W. on words without intention? 

| There is one (clauſe in the ſtatute that de- 
derer particular animadverſion. The words are, 
Which proviſions and irritant clauſes ſhalt. be 


repeated in all' the ſubſequent. conveyances of 
the ſaid tailzied eſtate to any of the heirs of 
« tailzie; declaring, that the omiſſion ſhall: im- 


«. port a contravention of the irritant and reſo- 


* Jutive clauſes againſt the perſon and his heirs 
„ho ſhall omit to inſert the ſame; but ſhall 
„ not militate againſt creditors and other ſingu- 


& lar ſucceſſors, who have contracted bona Side 
« with the: perſon infeft without the ſaid .irritant 


and reſolutive clauſes in the body of his:right.” 
A contravention or tranſgreſſion of a prohibition, 


is intelligible; but what ſenſe is there in a con- 


travention or tranſgreſſion of an irritant or reſolu- 
tive clauſe? I have no excuſe for ſuch jargon, 
but that the ſword has always been a greater fa- 


vourite with my countrymen than the pen. A- 


g gain, the omiſſion, it is ſaid, mall not militate a- 


gainſt 


gainſt; creditors, &c. Did. it require a ſtatute: to 
protect creditors: -againſt the omiſſion. of a tenant 
in tail? Can an-omiſſion have any effect except. 


againſt the perſon who is guilty of it, or againſt 


his repreſentatives? One who favours. entails, 


will probably attempt to cut a Gordian knot that 


he cannot untie: neglecting the words, he will 


give a meaning to the clauſe, ſuch as he thinks 
it ought to have, that the omiſſion ſhall. be a for- 


feiture; of the heir's right to the eſtate. But ſup- 


poſing this to be the meaning, will judges of e- 
quity: take upon them to enforce a- penalty 
_ or; forfeiture that is not expreſſed in the ſta- 
tute? And if judges. cannot interpoſe, here is 
makes _ method for defeating an entail : cre- 
ditors and purchaſers are ſecure, if the-irtitancies 
de not ingro d in the infeftment ; and the in- 
tendedꝭ irritancy of. the heir's right for his omiſ- 


ſion, cannot be made effectual by a court of e- 
quity; which, in a matter of puniſhment, will 


not venture to ſupply any defect in words. This 


clauſe ſuggeſts another doubt. It is enacted, or 


ſuppoſed to be enacted, That the heir who ne- 
glects to ingroſs the irritant clauſes: in, his infeft- 


ment, ſhall forfeit for himſelf and his heirs. 


What heirs? The words import his heirs of en- 
tail; and yet this ſenſe would put an end to the 
entail altagether, which ſurely: was not intended. 
But it avails not to examine critically. a blunder- 
ing clauſe. Nothing elſe probably was intended, 
I * but 
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but to compel every heir to ingroſs in his infeft. 
ment the prohibitive and irritant clauſes, by ma- 
king the omiſſion a cauſe for n him and 
the heirs of his body. 

The clauſe under conſideration is fruitful of 
doubts. Is the irritancy mentioned in it effectual 
by force of the ſtatute, though not contained in 
the entail? The words ſeem to favour the affir- 
mative ; but are oppoled by the following conſi- 
 deration, That it is not the intendment of the ſta - 

tute to make an entail, but only to make entails 

_ effeQual ſecundum formam doni, or according 
to the intention of the entailer. A man who, af- 
ter the date of the ſtatute, makes an entail, knows, 
that to ſecure the eſtate againſt creditors and 
purchaſers, the prohibitive and irritant clauſes 
muſt be ingroſſed in the ſucceſſive title-deeds. 
He ought to provide accordingly by proper clau- 
ſes ; for if theſe be omitted, the preſumption is, 
that he intended to leave his heirs free. The 
beſt interpreters of will are a man's actions: it 
he do the thing, he muſt have willed it; if he 
leave it undone, he probably did not will it. Let 
it be ſuppoſed, that an entailer expreſsly relieves 
his heirs from that ſolemnity: it will not be 
thought, that the ſtatutory irritancy muſt not- 
withſtanding take effect; and does he not virtual- 
ly declare his heirs to be free, when he does not 
bind them to uſe the ſolemnity? The ſtatute 


therefore is not to be underſtood literally, as re- 
| = 
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quiring the heir under an irritancy to engroſs in * 


his infeftment the irritant and reſolutive clauſes ; 


but only as declaring, that if that ſolemnity be o- 


mitted, the entail ſhall not be effectual againſt 


_ creditors or purchaſers; leaving to entailers at 
their pleaſure to enjoin that ſolemnity or not. 

Hence it may be held as undoubted law, that 

the clauſe in queſtion was contrived for the ſafe · 


ty of creditors and purchaſers, not for benefiting 
the ſubſtitutes. 

Viewing the irritancies aſs in the ſtatute, a 
declarator with reſpect to ſome is made neceſſary: 
others are appointed to take effect iþ/o facto with- 
out à declarator. But fuch difference of expreſ- 

ſion in a ſtatute eminently defective in compoſi- 
tion, ought not to be regarded; for the ſpirit of 
the ſtatute requires a declarator in every caſe. 


The irritancy againſt the heir for omitting in his 


infeftment the prohibitive and irritant clauſes, is 


declared © to have the effect of an iþ/o facto de- 
c volution of the eſtate to the next heir of en- 
c tail.” Let any man who is fond of this ſta - 


tute ſay, whether ſuch devolution be conſiſtent 
with what is declared in the ſame clauſe, viz. 
That purchaſers and creditors ſhall be ſecure. 
To make the eftate devolve 1/9 facto on the 


next heir, is, in other words, to forfeit the heir 


in poſſeſſion the moment he takes infeftment 
without ingroſſing the prohibitive and irritant 
clauſes, and to annul his right to the eſtate, At 


2 B 1 I that 
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that rate, every fale he makes i is void, as flowing 
a non habente poteſtatem : nor can his creditors 
affect the entailed eſtate, which belongs not now 
to him. How then can purchaſers and creditors 
be ſecure? It is a glaring inconſiſtency in the ſta- 
| tute to make the devolution take place ih fac- 
to without a declarator. Till that declarator be 
obtained, the heir continues proprietor ; and his 
deeds muſt operate W the eſtate, as declared 
in the ſtatute *. 
Taking it now for granted, that a declarator 
is neceſſary in every caſe; the queſtion is, to 
whom is it competent; whether to every ſubſti - 
tute, or to the immediate ſubſtitute only. A de- 
clarator for annulling debts and deeds of a tenant 
in tail, is by the ſtatute given to the immediate 
ſubſtitute, without mentioning any other. But 
in this inſtance, the words of the ſtatute are ſhort 
of the intendment. Every ſubſtitute is intereſted 
to have the eſtate purged of ſuch debts and 
deeds as are prohibited by the entail; and an ac- 
tion ought of courſe to have been afforded to eve- 
ry ſubſtitute, for making his intereſt effeQual. 
But as none but the immediate ſubſtitute is men- 
tioned, the defect cannot be . even by a 
court of equity. 


Wee the whole, e and Scotch entail 


* See 5 ſubject more ſully handled, Principles of E- | 
quity, edit, 2+ p. 152. | 


differ 
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differ widely from each other. The Engliſh ſta- 
tute has broken through every legal obſtruction 
to make an entail impregnable. And as the ſta- 
tute. continues in force to this day, Engliſh entails 
muſt have ſubſiſted as long as the family, had 
not their ruinous conſequences encouraged jud- 
ges to plot their deſtruction. Our entails, on the 
contrary, are ſo looſely guarded, that they may 
be attacked with ſucceſs from ſeveral quarters. 
In the next place, Engliſh entails give opportu- 
nity for the moſt flagrant injuſtice, by want of 
publication; the omiſſion of which admits no ex- 
cuſe. This defect is amply ſupplied by our ſta- 
tute : the notifications required are ſo many and 
various, as to afford little room for pleading | ig- 
norance. Thirdly, Engliſh entails are of one 
form, extremely ſimple. Our entails are ex- 
tremely complex, and of very different kinds: 
in ſome, the heirs are ſtrictly fettered; in others, 
leſs ſtriftly : ſome contain prohibitions without 
_ irritancies ; nor has every entail the ſame irritan- 
cies. The ſtatute 1685 has left theſe differences 
to entailers : it is not the purpoſe of the ſtatute, 
to make an entail where the proprietor made 
none; nor to add fetters to thoſe contained in 
the entail. Prohibitions againſt purchaſers and 
creditors bargaining with an heir infeft, are ſup- 
ported by the ſtatute: there it reſts, and goes 
not a ſingle ſtep farther. 
In attempting a _— on a ſtatute fo 
" Wh © AE WO impolitic 
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impolitic in its views, ſo crude in its conceptions, 
and ſo imperfect in its language, it appeared to 
me indiſpenſable to ſhake off all bias from authori- 

ty, and to begin with extracting, if poſſible, the 
true ſpirit and purpoſe of the ſtatute ; reſolving 
to take next under conſideration, the opinions of 
writers, and the deciſions of our ſupreme court. 
But upon diſcovering the former to be little a- 
greeable, in my apprehenſion, to the ſpirit of the 
ſtatute, and the latter to be far from uniform; 1 
ſtopt ſhort, utterly at a loſs how to proceed. 


And now, after a long interval, I have come to 


2 reſolution not to proceed. It afflicts me to va- 
ry from moſt reſpectable authorities; eſpecially 
as, in oppoſition to theſe, I have little expecta- 
tion that my notions will be reliſhed. May 1 
venture only to hint, that from one who pores 
days and nights on a ſubjeft, and who finds lei- 
ſure for general views, a more correct ſyſtem may 
be expected, than from the deciſions of a court 
conſiſting of many members, who muſt attend to 
a variety of cauſes almoſt at the ſame inſtant, 
without having leiſure to meditate deeply upon 
cvery one; not to mention, that the niceſt points 
are not always explained to them by the moſt a- 
cute eder FC 


The 
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Papers referred to in this article. 
. Part of a letter from the Earl of Hardwicke 


to the au thor. 


That you ſhould conceive ſome diffatif- 
fadibn at the judgement of the Houſe of Lords, 


in the caſe of Gordon of Park, gives me no ſur- 
priſe. Notwithſtanding the part I had in that de- 
ciſion, and my thorough conviction of the juſtice 
of it, founded upon the moſt mature deliberation, 
1 always feared that it would be of difficult di- 


geſtion with the profeſſors of the law of Scotland. 
But I cannot ſufficiently admire and applaud your 
great candour in fo readily owning a converſion, 
which does much honour to that judgement, and 
will, I doubt not, have great weight in removing 
ſuch doubts as why remain with any of 1 75 bre- 
thren. 


That you inay FR more clearly ſee the -yohiads | 


whereupon the Houſe of Lords proceeded, I take 
the liberty to incloſe a copy of my Lord Chief 
Baron Parker's argument in delivering the opi- 
nion of the judges in the Houſe of Lords upon 
the queſtion propoſed to them, together with a 
copy of their Lordſhips order, taken from the 
journal. I found ſome difficulty in ſtating my 


_ queſtion, ſo as to avoid making the Engliſh jud- 


ges judges of the Scotch law, (which would have 
been 
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been highly improper), and ſimply to refer to 
them the main point ariſing upon the conſtruQion 


of the act 50 Anne. For this reaſon I was for- 


ced to frame the queſtion hypothetically, and to 
inſert two ſuppoſitions of points merely of your 
law reſerved for the determination of the Houſe, 
and which were determined by the opinion of the 


Lords, given in the debate, after the judges had 


been heard. All the Lords concurred, that by 
the law of Scotland, an eſtate-tailzie, with prohi- 


= bitive, irritant, and reſolutive clauſes, is an eſtate 


of inheritance; and that by the fame law no e- 
ſtate or intereſt in the lands was veſted in Sir 


William Gordon by virtue of the limitation in 


dme ſettlement of 19th October 1713 to the heirs- 


male of the body of Sir James Gordon ; though 
that would have been clearly otherwiſe by. the 
rules of the law of England. 5 
Your diſcernment has already ſhown you, that 
by this method, the queſtion put to the Engliſh 


judges was reduced, purely and ſimply, to the 


conſtruction of a ſtatute of the parliament of 
Great Britain, which it is equally the office of 
the King's courts in both parts of the united 
kingdom to expound ; and every thing that could 
make a point in the Scotch law, was kept apart 
for che deciſion of the Lords, the proper Judges 
of it. 
To repeat the ſeveral * of the judgement 
in the cauſe of Fark, would {well my letter too 
much. 
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much. But I will juſt fling out to you two or 
three ideas, which had weight with me, though 
they do not fully appear in the —_ of the 
judges. 
1. My foundation was the expreſs declaration 
of the legiſlature in the preamble of the act 
70 Anne, which is the baſis of the ſubſequent en- 
acting clauſe, © That nothing can more conduce 
“to the improving the union of the two king- 
doms, than that the laws of both parts of 
Great Britain ſhould agree as near as may be, 


0 


« ceeding and trial, and alſo the forfeitures 
“ and puniſhment for that offence, which are 
of the greateſt concern both to the crown and 
e to the ſubjects.“ 


2. The enacting clauſe relative to this ſubject, 
is penned in words ſtill more general; and there- 
fore the queſtion muſt be a queſtion of conftruc- 
tion and expoſition ; wherein, though the provi- 


ſo immediately following cannot extend or ſuper- 


add to the enacting clauſe, it muſt be allowed 


to explain and illuſtrate the meaning of the 


words. | 
3. That judges are obliged to make that con- 


ſtruction which will beſt attain the declared in- 


tent of the legiſlators, provided the words of the 
law will bear it; and therefore that ſuch a con- 
2 | ſtruction 
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eſpecially thoſe laws which relate to high trea- 
ſon, and the proceedings thereupon, as to 
the nature of the crime, the method of pro- 


334 ELUCIDATIONS. reſpecting Art. 42. 


ſtruction as would produce the greateſt equality 

between England and Scotland in forfeitures for 

2 muſt be the true conſtruction. . 

44. In this J felt the force of the difficulty ari- 
Th from the difference between the nature of 
your ftri& Scotch tailzies with fubſtitutions, and 
_ our. Engliſh entails with remainders over, which 

you have fo clearly explained, viz. That in the 

former every perſon called to the ſucceſſion is 
conſidered as an heir, and has the fee in him; 

in the latter, the fee or eſtate in the land is 1 
ken and divided into diſtin&t parts. But then! 

conſidered what was to be allowed as the conſe- 

quence of this diverſity between the two laws. 

Was a tenant in tail, although admitted to have 

an eſtate of inheritance deſcendible to his iſſue, 

to forfeit only for his life? Or was every tenant 
in tail, by reaſon of being inveſted in the idea! 
fee, to forfeit not only for himſelf and his iſſue, 

but alſo for all the ſubſtitutes ? * 
Either of theſe would plainly. Jeb the equa- 

lity 3 in forfeitures profeſſed to be eſtabliſhed by 

the legiſlature, and not only contradict the in- 
tent of the act, but alſo the expreſs words of the 
preamble. .. 

The knot lay here: — To avoid forfeiting the 

Whole fee; for as your law places that fee in e- 

very tenant in tail, and don't admit of a diviſion: 

of it into particular eſtates and remainders, there 
was more colour from legal reaſoning to carry it 
| to 
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to tat large extent; than to make a man who 
had 2 fee in him, to forfeit for his life only. 
But I could not ſatisfy my own mind, that this 
large extent was either agreeable to the inten- 
tion of the legiſlature, or a juſt and equitable mea 
ſure between the two nations. 
5. How was this to be avoided ? By expound- 
ing the a& by analogy; and if you will apply 
your uſual penetration to this point, you will 
find, that there is often no other poſſible way of 
making a conſiſtent ſenfible conſtruction upon 
ſtatutes conceived in general words, which are 
to have their operation upon the reſpective laws 
of two countries, the rules and forms whereof 
are different. 
Theſe general words will probably always be 
taken from the language or ſtyle of one of theſe 
countries more than from the other, and not 
correſpond equally with the genius or terms of 
both laws. You muſt then, as in other ſciences, 
reaſon by analog , or leave at leaſt one half of | 
the ſtatute without effect. 
This head of argument from analog y is not. 
_ unknown in the law of England. It was long 
| ſince eſtabliſhed, . the ſtatute, De donis con- 
ditionalibus, 13 Ed. I. which enacts, That a 
fine levied by tenant in tail ſhall be ibſo jure 
nullus. Stronger words could not be found, in 
the conciſe words of thoſe ancient laws, to ren- 
der uch a fine an abſolute nullity. But what ſaid 
3 C the 


the judges when they came to conſtrue this act? 
"They faid, it ſhould be conſtrued by the reaſon 
of the common law, (i. e. by analogy to that 
law): That the queſtion was, to create a diſabili - 
ty in ſome perſons to alien to the prejudice of o- 


thers, and the common law took notice of ſuch | 


diſabilities ; and for that reaſon a tenant in tail 
ought to be ranked with eccleſiaſtical perſons ſei- 
ſed in right of their churches, or huſbands ſeiſed 
in right of their wives, who, by the common 
law, were diſabled to alien to the prejudice of 
their ſucceſſors or their wives: That therefore 
the fine ſhould not be a nullity, and merely void; 
but ſhould work a diſcontinuance, take away the 
entry of the iſſue, and drive him to his proper 


ac. Mm 6. 


nere are 5 5 inſtances of the like nature 
in our law. But I am aware, that to theſe it may 
be objected, That it was reaſoning by analogy 
from one part of the law of England to another 
part of the law of the ſame country, which is 
not the preſent caſe. 1 think that doth not 
* weaken the weight of the example ; but I will 
put a nearer caſe. In our Engliſh courts, wills 
have frequently come in queſtion, either made 
by foreigners, or in parts beyond the ſeas, rela- 
ting to property proper in England, and expreſſed 
In the language and terms of the law of ſome fo- 
reign country. In conſtruing ſuch wills, the 
conſtant method has been, firſt, to enquire and 


ſettle 
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a 


ſettle what would be the operation and effect of 
theſe terms according to the law of that country 
from which the terms are taken; and, then, to 
allow them the like effect here, as near as the 
law of England will admit. It has ſeldom hap- 
pened, that this could be done preciſely and ſpe- 
cifically. Some ſuch difference has often appear- 
ed as exiſts in the preſent caſe, between our re- 
mainders and your ſubſtitutions ; but the court. 
has always allowed theſe terms their force and 
effect, as near as might be, in ſupport of right, 
ut res magis valeat quam pereat. ; 
The rules of conſtruction upon acts of 1 
ment, are, in many reſpects, the ſame with thoſe 
upon wills; and by the conſtruction made in the 
caſe of Park, the words of the preamble of the. 
act 759 Anne, which is the key to the meaning 
of the legiſlators, are ſtrictly complied with, viz. 
«© That the laws of both parts of Great Britain 
* ſhould (as to forfeitures for treaſon) agree 
as near as may be.” And the world muſt al- 
low, that the favourable ide for Scotland was 
choſen. - 
But though by this decifion the like force is 
given to ſuch ſubſtitutions in your tailzies as to 
Engliſh remainders, yet they are. by no means 
turned into remainders to any other purpoſe, but 
are to be governed by the rules of the law of 
Scotland to every other effect; and therefore you 
cp yourſelf with ſtrict propriety when you 
„ lay, 


NP 


# 
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tay, that by this judgement a remainder is in- 
troduced into our law with "Ru to . 
ture only. 
As to the general miſchief of your ſri en- 
tails, and the evil conſequences of locking up 
the land of a country extra commercium, I have 
long been convinced of them, and rejoice to find 
a perſon of your knowledge and experience in 
the law and conſtitution of Scotland in the ſame _ 
way of thinking. It gives me the better hopes, 
that it will not be long before fome proper re- 
medy is applied ; but the diſcuſſion of that ſub- 
ject, being political as well as legal, would add 
too much to the tediouſneſs of a letter which 
5 en ſtands in need of great excuſe. 1 am, &c. 
Powis-houſe, 2 7 77%. 


2. Lind Chief 2 Mark s argument in the 
cafe of Gordon of Park. 


Lord Advocate for anden Appellant, 
| John Gordon, Eſq; r 


1 Lokps, 

T common law, ts; in fee · ſimple, whe- 
ther abſolute or conditional, were fortcit- 
| ed 995 treaſon. 

By the ſtatute of the 1 zch Ed. I. (commonly 


called the ſtatute De donis), the forfeiture of 


lands 


» 

Art. 42. the Law of ScoTLAnD, 339 
lands entailed, even in caſe of treaſon, was taken 
away; the reaſon of which will be beſt calleQed 

from the words of the ſtatute. 

4 Quod voluntas donatoris, ſecundum Grind 
in charta doni ſui, de cetero obſervetur ; ita 
quod non habeant illi, quibus tenementum ſic 
« fuerit datum ſub conditione, poteſtatem alie- 
“ nandi tenementum fic datum, quo minus ad 
exitum illorum quibus tenementum fic fuerit 
datum, remaneat poſt eorum obitum, vel ad 
e donatorem, vel ad Sun hefedem, C exitus de- 
te ficiat), revertatur.” 8 5 

Therefore, my Lords, the will of the donor, 
according to the form expreſſed in the deed 
of gift, was ta be obſerved; ſo that they to 
whom the land was given under ſuch conditions, 
ſhould have no power to alien it, but that it 
ſhould remain to their iſſue after their death, 
or ſhould revert to the donor for want of iflue. 

By the expreſs words of the ſtatute they could 
not alien, by conſtruction they could not forfeit 
or charge; and the expreſs and conſtructive re- 
ſtraints ſtood upon one and the fame reaſon, 
which Was, That either alienation, forfeiture, 
or charge, was inconſiſtent with, and would 
have defeated the proviſion and intent of the ſta- 
tute. 

And the reaſon given by the counſel for the 
reſpondents in the original appeal, That entailed 
lands were not forfeitable for treaſon, becauſe 

they 


4 


* 


A 


- 
N 


* 
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they were unalienable, ; is not well founded ; be⸗ 


cauſe they were alienable when they were not 


forfeitable for treaſon. 


For notwithſtanding the ſtrong words in the 


ſtatute De donis, in Taltarum's caſe, in the 

12th Ed. IV. an alienation of entailed lands by 

a common recovery, obtained Judicial allowance, 

and has been ſo practiſed ever ſince ; and by the 
4th Henry VII. they might be aliened by | fine 

with proclamations ; and yet the ſtatute De donis 

protected them from forfeiture for treaſon, till 


the — of the ſtatute of the 26th gr VIIL = 


5 cap. 13. 


By that kite, lands entailed beaime forfeited 


for treaſon, under theſe words, all ſuch lands, 


tenements, and hereditaments, which any ſuch 


offender ſhall have of any eſtate of inheritance ; 


and the reaſon was, becauſe this ſtatute, being 
ſubſequent to the ſtatute De donis, repealed it 
in this caſe; and the conſtruction, that theſe 
words ſhould operate upon entails, was extreme- 
ly right, as they otherwiſe could have no opera- 
tion at all, becauſe all other eftates of inheritance 
(as I have ſhown already) were forfeited for trea- 
ſon by the common law, | | 

I will now ſhow your Lordſhips, that entailed 
lands, though unalienable beyond all queſtion, 
were yet forfeited to the crown for treaſon. | 

If the King made a gift in tail, faving the re- 


verſion to himſelf, the Ringer of treaſon of 


ſuch ä 


uch t. tenant in tail did not bar Nis iſſue; becauſe 
the ſtatute of the 34th Henry VIII. cap. 20. en- 
acts, That the heir in tail in ſuch caſe ſhall 
have the lands; any recovery, or any other 
thing or things hereafter to be had, done, or 
luffered, by or againſt ſuch tenant in tail, to the 
| contrary notwithſtanding. 


Which act coming after the 26th Phony VIII. 


that gave the forfeiture of lands entailed, was a 


repeal of that ſtatute, and a reſtitution of the * 
tute De donis in this ſpecial, caſe. 


But the ſtatute of the 5th and th Ed. VI. 


cap. 11. enacts, That every offender, being law- 


fully convicted of any manner of high treaſon, 


according to the courſe and cuſtom of the com- 
mon law, ſhall loſe and forfeit to the King's High- 


neſs, his heirs and ſucceſſors, all ſuch lands, te- 
nements, and hereditaments, which any ſuch of- 
fender or offenders ſhall have of any eſtate of 
inheritance in his own right, in uſe or poſſeſſion, 
within this realm of England, or elſewhere with- 


in the King's dominions, at the time of ſuch 
. treaſon committed, or at any time after. 

This act coming after 34th Henry VIII. has 
repealed it pro tanto, and made lands of the 
gift of the crown in tail, ſubject to forfeiture for 
treaſon, as well as other lands entailed. 

This has been taken to be law from the time 


of making the act; and there is no colour for 


the obſervation made at the bar, That it depend- 
125 1 
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ed ingly on Lord Hales's opinion ; though, if 
it had done fo, the We would have been 
very great. | 
I now proceed to the moſt matcila act for your . 


| Lordihips conſideration on this occaſion, the act 


of the 7th of Queen Anne, cap. 21. for 1 impro- | 
ving the union of the two kingdoms. _ 
Ihis act recites the benefit that would accrue 
to the united kingdom from the proviſions of it. 
Enacts, That ſuch crimes and offences which 
are high treaſon or miſpriſion of high treaſon 
within England, ſhall be the. fame in Scotland, 
and no other. 
And that offenders ſhall be indicted and tried = 
in the ſame manner as in England; and that all 
perſons convicted or attainted of high treaſon or 
miſpriſion of high treaſon in Scotland, ſhall be 
ſubject and liable to the ſame corruption of blood, 
pains, penalties, and forfeitures, as perſons con- 
victed or attainted of high treaſon, or miſpriſion 
of high treaſon, in England: Provided always, 
: that where any perſon now is, or ſhall be before 
the 1ſt of July 1709, ſeiſed of any lands, &c. 
in Scotland of an eſtate-tail, that is to ſay, an 
_ eſtate-tailzie affected with irritant and reſolutive 
or prohibitive clauſes, and is, or before the 1ſt 
day of July ſhall be married, if any iſſue of that 
marriage be living, or there be poſſibility of ſuch 
iſſue at the time of the high treaſon committed; 
that then, and in ſuch cafe, the ſaid lands, &c. 
„ 1 
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ſhall not be forfeited upon the attainder of ſuch 
perſon for high treaſon, but during the life of 
the perſon ſo attainted only; ſo that the iſſue and 
heirs in tail of ſuch marriage ſhall inherit the 
lame, the ſaid attainder notwithſtanding. 
This act, by reference, re-enaQted, and extend- 
| ed to Scotland, all the laws of England concern- 
ing treaſon which were then in force, as ſtrong- 
ly and effectually as if they had been tranſeri- 
bed into the body of it; and as, at the time of 
making the act, all eſtates of inheritance were 
and ſtill are forfeited for treaſon, we think, upon 
the ſuppoſition in your queſtion, that an eſtate- 
tailzie, with prohibitive, irritant, and reſolutive 
clauſes, is an eſtate of inheritance, and that ſuch 
an eſtate of inheritance is forfeited ; for otherwiſe 
the forfeitures in England and Scotland would 
not be the ſame, though the act exprelsly requires 
they ſhould be ſo. 5 
But it was objected by the learned . for 
the reſpondent, That by the Scotch act of 1685, 
eſtates- tailzie, with prohibitive, irritant, and reſo- 


lutive clauſes, were unalienable; and by the 


Scotch act of 1690, it is provided, That no for- 
feiture ſhould prejudge the heirs of entail therein 
mentioned, provided the right of entail was du- 
ly regiſtered ; from whence it was inferred, that 
Sir William Gordon could only forfeit for his lite. 
But, my Lords, we are humbly of opinion, 


that * act 70 Anne, being ſubſequent to theſe 


3D On. bank 
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Scotch acts, has repealed them pro tanto, in che 
fame manner as the 5th and 6th of Ed. VI. re- 
pealed 34th Henry VIII. which made lands of 


the gift of the crown in tail unalienable; and 


that this eſtate-tailzie is therefore ſubjected to for- 
feiture, that the forfeitures throughout the uni- 
ted kingdom may be the ſanme. 
But it was objected by one of the carne; gen- 

tlemen, That the third clauſe, which gives the for- 
feiture, would not have induced a forfeiture of 
this eſtate-tailzie, without the aid of the proviſo ; 
and that the proviſo, which only imports an ex- 
ception, ought not to extend the conſtruction of 
the foregoing clauſe. . 
But, my Lords, we are humbly of opinion, 

that the clauſe which gives the forfeiture, would 
have induced a forfeiture of this eſtate-tailzic 
though the proviſo had been omitted out of the 
act; and we agree, that the proviſo ought not 
to ina the conſtruction of the N 
clauſe. 

But as the proviſo is in the a&, and the re- 
ſpondent's caſe is not the caſe deſcribed in the 
proviſo, Exceptio firmat regulam in caſibus non 
exceptis, and greatly {trengthens the conſtruc- 
tion we put upon the act. 
As to the reverfion in feos. or clauſe of return, 
*cappolitg that by the law of Scotland it was in 
Sir William Gordon at the time of his attainder, 
we think that to be ſo clearly forfeited, that it 


would 
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would be waſting your Lordſhips time to attempe 
to prove it. 


But as to the ſubſtitution or limitation to the 
heirs-male of Sir James Gordon, and the inter- 


mediate ſubſtitutions or limitations between ' that 


and the reverſion in fee, upon the ſuppoſition in 
your Lordſhips queſtion, that no eſtate or inte- 
reſt was thereby veſted in Sir William Gordon, 


we are humbly of opinion, that no eſtate or in- 
tereſt derived under any of theſe intermediate 
ſubſtitutions or limitations is forfeited to the 
crown by the attainder of Sir William Gordon ; 
| becauſe the ſubſtitutes claim as perſons deſcribed, 


and their eſtate or intereſt ſucceſſively is to be 
_ conſidered as a new acquiſition, which can be no 


more forfeited by the attainder of Sir William 
Gordon, than a remainder limited after an eſtate- 

tail in England can be forfeited by the attainder 
of the tenant in tail for treaſon. 


| Beſides, there is a ſaving in the act * ah 


Henry VIII. to all perſons, (other than the offend- 
ers, their heirs and ſucceſſors, and ſuch perſons 
as claim to any of their uſes) of all ſuch right, 


title, intereſt, &c. as they might have had if the 


act had not been made. 


And in the veſting act of the 20th of his . Ma. 


jeſty's reign, there is a ſaving to all perſons (ex- 
cept the forfeiting perſons, their heirs, executors, 
adminiſtrators, and aſſigns, and perſons claiming 


to their uſe, or in truſt for them) of their eſtate, 


20 13. right, 
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: right, title, intereſt, uſe, truſt, poſſeſſion, rever- = 
ſion, remainder, and ſo on. 
And we are humbly of opinion, that the aving : 
words in . theſe acts, and particularly the word 
right, are ſufficient to preſerve the ſeveral eſtates 
or intereſts of the ſubſtitutes in this, ſettlement 8 
from forfeiture. | 


3. eee of the Houſe of Lords in the 
e's caſe of Gordon of Park. | 


Die Martis 21” Maii 1751. 
5 T* H K. nk of the day being read, for king ; 


into further conſideration the cauſe upon the 
original appeal of his Majeſty's Advocate for Scot- 
land, on behalf of his Majeſty, complaining of the 
former part of an interlocutor of the Lords of Seſ- 
Hon in Scotland of the 16th of November 17 50, 
to which appeal John Gordon Eſq, ſecond ſon of 
Sir James Gordon of Park deceaſed, is reſpon- 
dent; as likewiſe of the croſs appeal of the faid 
John Gordon, complaining of the latter part of 
the ſaid interlocutor, to which appeal his Maje- 
ſty's ſaid Advocate is reſpondent; ; and for the 
| judges to deliver their opinion upon the follow- 
ing queſtion, (viz.), * Suppoſing, that, by the 
“ law of Scotland, an eſtate-tailzie, with prohi- 
c“ hitive, irritant, and reſolutive clauſes, is an e- 
« ſtate of inheritance ; and ſuppoſing alfo, that, 


6c by 
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_ « by the law of Scotland, no eſtate or intereſt | 
. was veſted in Sir William Gordon by virtue of 
ce the limitations in the ſettlement of the 19th 


« October 1713, to the heirs-male of the body 


of Sir James Gordon; what eſtate or intereſt 


“in the barony and lands in queſtion was for- 
cC 


< ſaid ſettlement, by the attainder of Sir Wil- 
„ Ham Gordon?“ Whereupon 


The Lord Chief Baron of the court of Exche- 


quer accordingly delivered the unanimous opinion 


of the judges as follows, (viz.), © That the eſtate 
« and intereſt in the barony and lands in que- 


* ſtion, which was forfeited to the crown, under 


e the limitations of the ſaid ſettlement, by the 
„ attainder of Sir William Gordon, was not on- 


ly during the life of Sir William Gordon, 


“ but ſo long as there ſhall be any iſſue- male of 


„ his body which would be inheritable to the 
0 eſtate-tailzic in caſe he had not been attainted; 


« and that the reverſionary intereſt in the fee 


e thereof, limited by the ſettlement to the heirs 
« and aſſigns whatſoever of Sir James Gordon, 


<« on failure of the heirs- male of the body of the 


„ ſaid Sir James Gordon, and the determination 


< of the ſeveral eſtates by the other ſubſtitutions 
therein contained, was alſo forfeited ; ſuppo- 
« ſing that, by the law of Scotland, fac rever- 


„ fionary intereſt was in Sir William Gordon at 
e the time of his attainder.) 8 
And 


v feited to the crown, under the limitations of the 
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And after debate, and due conſideration had of ; 
what was offered by the counſel on both ſides in this 
cauſe at the bar on Tueſday, Wedneſday, and Thurſ. 
day laſt, it is ordered and adjudged by the Lords 
Spiritual and Temporal in Parliament aſſembled, 
That the firſt part of the ſaid interlocutor, where- 
by the Lords of Seſſion found, < That Sir Wil- 
< liam Gordon, the perſon attainted, being, by 
< the entail, diſabled from alienating the eſtate, 
charging the ſame with debts, or altering the 
courſe of ſucceſſion, in prejudice of the claim- 

< ant, and the other heirs of tailzie; or from o- 

< therwiſe hurting or impairing their right or title 
e to the ſaid eſtate after his death, in any man- 
e ner of way whatſoever; that therefore the 8 
< ſtate and barony of Park is, by Sir William's 
< attainder, forfeited to the crown only during 
c his life; and find, That the faid John Gordon 
the him hath right to the ſaid eſtate and 
6 barony of Park after the death of the ſaid Sir 
„„ William Gordon,” be, and the ſame is here- 
by reverſed. And it is further ordered and ad- 
| judged, That the latter part of the ſaid interlo- 
cutor, whereby the Lords of Seſſion found, © That 


< the irritancy alledged to be incurred by Sir 


„William Gordon, the attainted perſon, not 
having been declared, nor no advantage taken 
« of it before the forfeiture, the forfeiture can- 
< not be over-reached or excluded on 'pretence 
« of that irritancy,” be, and the ſame is hereby 
affirmed. 
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mec And i is alſo herelby:dechred and ad- 


judged, That Sir William Gordon, the perſon 


attainted, being under the ſettlement made by his 
father Sir James Gordon, dated the 19th of Oc- 
tober 1713, ſeiſed of an eſtate-tailzie in the baro- 


ny and eſtate of Park, notwithſtanding ſuch tail- 
zie was affected with prohibitive, irritant, and re- 


ſolutive clauſes, the ſaid barony and. eſtate of 
Park did, by virtue of the ſtatute of the ſeventh 
year of the reign of Queen Anne, chap. 21. be- 


come forfeited to the crown, by the ſaid Sir Wil- 


liam Gordon's attainder, during his life, and the 
continuance of ſuch iſſue-male of his body as 


would have been inheritable to the ſaid eſtate- 
tailzie in caſe he had not been attainted ; and al- 
ſo for ſuch eſtate and intereſt as was veſted in, or 


might have been claimed by, the ſaid Sir William 


Gordon, by virtue of the laſt limitation in the 
ſaid ſettlement to the heirs and aſſignees whatſo- 
ever; of the ſaid Sir James Gordon, after all the 


ſubſtitutions therein contained ſhall be expired or 
determined : And that, by virtue of the ſubſtitu- 
tion to the heirs-male of the ſaid Sir James Gor- 
don's body of his then preſent marriage, the re- 
ſpondent John Gordon hath right to ſucceed to 
the ſaid barony and eſtate of Park after the death 
of the ſaid Sir William Gordon, and failure of 


ſuch iſſue-male of his body as aforeſaid, accor- 


ding to the limitations in the faid fettlement. And 
it is further ordered, That liberty be reſerved to 
2 the 
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| the crown, and alſo to the mid John Gordon, 

and any other perſon who may become intitled to 
the ſaid barony and eſtate of Park by virtue of 
any of the ſaid ſubſtitutions, to apply to the court 
of ſeſſion for ſuch further order or direction in the 
premiſſes, as ſhall be juſt, as often as any new 
right ſhall accrue to them reſpeQively in conſe- 

5 quence of any of the ſubſtitutions or limitations | 
in che ſaid ſettlement. a 


Ih 
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AET1IOCEE I 


= Regulations of the commiſſioners for ad- 


miniſtration of juſtice i in the years 1652 
and 16 54. 


T is remarkable, that any important _ 
. which concerns the whole ſociety, ſuch as, 
ſtruggle for liberty, or for religion, never fails to 


_ raiſe a patriotic ſpirit, which ſpreads itſelf upon 


every intereſting ſubject. During the civil war 


in the reign of Charles I. many improvements in 
law were introduced into Scotland, by parlia- 


ments held without authority from the ſovereign. 


At the reſtoration, theſe parliaments were decla- 


ted illegal, and their proceedings annulled by the 
lump. Many acts, however, of theſe illegal par- 
laments, were of too great importance to be ſup- 
preſſed: they were adopted after the reſtoration 
and made part of our law. From the ſame ſpirit 
of patriotiſm, many falutary regulations were alſo 


introduced by the high court of juſtice, acting by 
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the authority of Oliver Cromwell ; ſome of which 
were moulded into acts of parliament at different 
times after the reſtoration. But the whole de- 
ſerve to be kept in memory, as making ſo many 
links in the hiſtory of. our law. Some of them 
have been mentioned formerly *, Others fol- | 
Tow. 


Regulations concerning the abridging expence 


or trouble in. matters of law, ſhall take the lead. 


Originally, a precept of ſeiſin was contained in a 
writing different from the charter; which multi- 


plied title-deeds, beſide ſwelling the expence. 


Therefore, in the regulations 165 2 it is enacted, 
< That all charters whereypon ſeiſin is to follow, 


< ſhall contain precepts of ſeiſin ingroſſed, or on 


ce the back thereof. Tuis regulation is copied 5 


in the act 7. parl. 1672, ſo far as to © diſcharge 
<< the paſling or writing of any precept of ſeiſin to 


e or under the axarter-ical and ordaining, that 


in lieu thereof, every charter ſhall towards the 


end contain a precept of ſeiſin of all "the 
lands.“ And this act was extended in practice 


cc 


to charters Fram ſubjects. In the regulations 1654 
cuacted, © That every decreet to be pronounced 


« by the ſheriff or commiſſary, ſhall contain in 


c the cloſe thereof theſe words, Ordains execu- 
tion to o pays hereupon i in due and competent 


* Britiſh Antiquities, effe 4. part, 2; 3 Arielle 35. of 
che preſeus work, 


= cc Ah, 
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form, after the charge hereby warranted to 
& be given is orderly given and expired. Which 
© js hereby declared to be as valid and effectual 
& as precepts formerly were; and that all execu- 
tion ſhall follow accordingly. Wherefore there 
„ ſhall be no precepts hereafter given out nor ex- 
« tracted to any party upon their decreet, but 
- « alfenarly the decreet itſelf,” As this falutary 
regulation was put in practice during, the uſurpa- 
tion, the general intereſt has kept it in force to this 
day ; for it never received the ſanttion of an act 
of parliament. In the fame view, the following 
article is contained in the regulations 1654: 
That licences be granted both before and after 
confirmation  exciudenda fententiam, upon 
& confignation of halt of the ordinary price of 
* confirmation for the ſums contained in the li- 
« cence, which ſhall be allowed at confirmation; 
_ & theſe licences to be recorded for the ufe of all 
& parties having intereſt. It was a barbarous 
raQice, to debar a party from inſiſtiug upon a 
doubtful claim, till he thould purchaſe - the privi- 
lege from the commiflary. The high court of 
juſtice was ſenſible that a remedy was neceflary ; 
but their regulation, like other reformations in 
law, is imperfect. For why pay the half of the 
ordinary dues for confirming a doubtiul claim 
that may produce nothing to the purſuer but 


trouble and EXPENCE ? ? But the. commiſſaries, 


whoſe intereſt it ts to 3 ſuits of this kind, 
4 E * | completed 
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completed the remedy, by granting licences with- 
out payment of any part of the dues of confirma- 
tion, reſerving to draw the full dues in caſe of 
ſucceſs. I add one inſtance more. As the dues 
of the privy ſeal are much higher than thoſe of the 
ſignet, there is in the regulations 1652 an order, 
That writs heretofore wrote by the writers ta 
< the privy ſeal, ſhall and may hereafter be writ- 
ce ten by writers to the ſignet.” This made 
law, while the high court of juſtice ſubſiſted; 
the practice was kept in force after the reſtora- 
tion, by tacit conſent of the nation; and the 
Writers to the privy ſeal had not ſufficient autho- 
rity to ſtand in oppoſition. With the ſame ſpirit 
of frugality, ſummons of error were appointed 
to be drawn in Engliſh, by the writers to the ſig - 
net; and to paſs the ſignet as an ordinary ſum: 


op mon; without paſſing any other ſeal. 


This court was equally ſolicitous ta abridge the 
tedious delay of bringing defendants into court. 
By the regulations 1652, ſummons of improba- 
tion are appointed to be executed on twenty-one 
days ; and ſummons of exhibition, on ſix days, 
omitting the alternative in the old ſtyle. Such re- 
gulations cannot be effectual againſt defendants, 
but by force of law. The court of ſeſſion renew- 
ed both by a& of ſederunt 29th June 1672, 

The commiſſioners went ſtill further in abrid- 
ging judicial proceedings. In all proceſſes of old, 
it was neceſſary to ſummon the defendant = 


different 
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different times before he was bound: to appear, 
Theſe ſummons were reduced to three, as ap- 
pears from parl. 1449, cap. 30.; and afterward 
to two, This was made ſtill more eaſy by the re- 
gulations 1652, enacting, That there be no con- 
„ tinuation of the principal ſummons ; but that, 
*in place thereof, the principal ſummons bear 
two diets of compearance; to both which 
* diets the defender may be ſummoned by a ſhe- 
* riff in that part, albeit the ſummons for the ſe- 
e cond diet be directed to meſſengers at arms; 
except where the purſuer intends to refer the 
« libel to the oath of party; in which caſe, 
*© the WN citation to be given by a meſſenger 
« at arms.” This regulation, which fell to the 
ground upon the reſtoration, was renewed in the 
6th act, parl. 1672; and improved by act. 
12th, parl. 1693, authoriſing one citation for both 
diets of compearance. Here all ſummons before 
the court of ſeſſion are reduced to a ſingle cita- 
tion; and yet, ſuch is the influence of cuſtom, 
that the two diets of compearance are kept up in 
words, though aboliſhed in reality. | 
In the ſame regulations it is enacted, © That 
e there be only one term granted for prabation 
«© by witnefles, of libel, exception, or reply: 
And that there be only two diligences granted 
“ apainſt the witneſſes cited to that term; the 
4 firſt to bear certification, that if they compear 
** not, certification Hall be directed againſt them; 


ee and 
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* and the ſecond to bear caption, with a penal- 
ce ty ad arbitrium judicis. This regulation 1s 


alſo renewed parl. 1672, act 16. 
Active and paſlive transferences did of old oc- 


caſion both expence and delay. It crept into 
our practice from the Roman law, that a repre- 
ſentative could not even carry on a proceſs com- 
menced by his predeceſſor, without entering heir 


to it. This produced an active transference; 


which is, a ſentence by a judge transferring the 
proceſs from the deceaſed to his heir. In the li- 


bel, and decreet of transference, the original pro- 


ceſs was verbatim mgrofled. This Lord Stair 
complains of as an impoſition on the lieges *; 


and ſays, that it is now well altered, the Nerd 


being only expreſſed by a breviate. But he does 


not ſay, that this was owing to the high court 
of juſtice ordaining, in their regulations 1652, 


< That in ſummons of transferring there be no 
ee neceſſity to ingroſs ad longum the bonds, con- 


* tracts, decreets, and others to be transferred, 
but only to expreſs the date and fubſtance 
thereof in a ſummary way.“ There could be 


but one further improvement of an active tranſ- 


ference ; which is, to intitle the heir to carry on 
the proceſs without it; which was _ 


1693, act 15. 


When the defendant in a a proceſs died, a hs 


Lnſlitutes, book 4. tit. 34. 
Cree 


App. 1. the Law of ScoTLAND. 407 


cree was alſo thought neceſſary transferring the 
proceſs againſt his repreſentatives. And this was 
termed a transference paſſivs. This form was 
thought unneceſſary by the high court of juſtice. 
It is enacted in the regulations 1652, That there 
«© be no neceſſity of ſummons of transferring of 
4 proceſs; but that a wakening be raiſed, con- 
<« cluding againſt the defenders upon the paſhve 
titles.“ V. B. A wakening is neceſſary, be- 
cauſe an heir has a year to deliberate. This was 
reducing the matter to its ſimpleſt form, ſo as 
to need no further improvement. And a tranſ- 
ference paſſiv?, according to the form then uſed, 
was confirmed by the ſaid act 15. parl. 1693. 5 
As very irregular practice having crept in, of 
: poinding on decrees and regiſtrate bonds, with- 
out giving a debtor time to prepare for, payment; 
* by which,” fays Sir George Mackenzie, „no- 
« blemen and perſons * of quality were oft times 
8 affronted, and merchants ruined ;” this prac- 
tice was corrected by the high court of juſtice, 
enacting in their regulations 1654, That no 
poinding be uſed upon any decreet till the par- 
« ty be charged upon fifteen days on ordinary 
* decreets, or upon the days contained in the 
<« clauſe of regiſtration in writs ; and until the 
* faid- days be expired.” This regulation w was 
renewed parl. 1669, act 4. F 
While writing was rare, ſeveral judicial acts 
were ſuſtained without being teſted; which bred 


confufion, 


, 


— 
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confuſion, and frequently made a proof by wit 
neſſes neceſſary. To remedy that evil, it was 
appointed in the regulations 1652, © That all ex- 
* ecutions of ſummons and letters be ſubſcribed 
by the parties executors, conform to act 141. 


<« parl. 1592.” And in the regulations 1654, 


That he who is to be cautioner in the teſtament 
be made to ſubſcribe the act of cautionry, 
either with his own hand, or by notats before 
* witneſſes ; otherwiſe that the ſame ſhall make 


© no faith.” This regulation i is of ſuch a nature 
as to be kept in force by the intereſt that par- 


ties have in it; without neceſlity of being re- 
7 9 by an act of parliament. 


The commiſſioners were no leſs Cons to 


: mitigate ſevere penalties ; ; ſuch eſpecially as the 
nature of the offence cannot juſtify. Vitious 1 in- 
tromiſſion is a flagrant inſtance: the man who _ 
intermeddles irregularly with moveables that be- 


longed to a perſon deceaſed, is ſubjected to that 


L perſon's whole debts, without regard to their ex- 


tent. Our authors do not ſay how that barba- 


rous practice was introduced; and we muſt be 


ſatisfied with a conjecture. Geſtio pro herede is 
a paſſive title early adopted by us from the Ro- 


man law. An heir cannot juſtly be bound for 
his predeceſſor's debts without his conſent. But 
that conſent requires not a formal writing : it is 


ſufficient to infer conſent, that he behaves as heir, 


and lays hold of his predeceſſor's effects. The 


L ale 
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caſe of a ſtranger who purloins the moveables of 
a perſon deceaſed, without pretending to have 


any right, differs widely from the ge/7io pro he- 
rede, which is an indication of the heir's will to 
repreſent his predeceſſor, and is in no degree pe- 


nal. And yet a circumſtance common to both, 


viz. That the effects intermeddled with belonged 
to a deceaſed perſon, has unwarily led our forefa- 


thers to conſider vitious intromiſſion as a ſort of 
geſtio pro herede. The penalty of vitious in- 
tromiſſion cannot poſſibly have another foun- 
dation: and to put the matter paſt doubt, vi- 


tious intromiſſion is handled as one of the paſ- 
five titles, by Lord Stair, and by every wri- 
ter after him. This ſhows in our forefathers 
great cloudineſs in conceptions of law; conſider- 
ing eſpecially a regulation in the Roman law 


ſtrictly appoſite to this caſe. The perſon who 
purloined any moveables in the calamity of a 
conflagration or of a ſhipwreck, was made liable 


in double: what pretext could there be for pu- 
niſhing more ſeverely the delict under conſidera- 
tion? The penalty here, at the ſame time, may 
be very great or very ſmall; and a penalty of 
that kind always gives hope of impunity. If the 
| perſon died oberatus, vitious intromiſſion may be 
a total forfeiture. It, on the other hand, the 
_ perſon left ſufficient to pay his debts, vitious in- 
tromiſſion will not even infer the double; for 


the intermeddler, who is compelled to pay the 
debts, is entitled to be relieved by the heir or 


- Wn executor 
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executor *. If the perſon deceaſed had no debts 


at all, the vitious intromitter runs no riſk but 
ſimply of reſtitution. In days of ignorance, I am 


not ſurpriſed at crude and indiſtin& notions of 
law. But J am ſurpriſed, that vitious intromiſ- 


ſion ſhould have ſubſiſted in vigour, perhaps 
two centuries, without ever having been found 
fault with before the time of Cromwell's judges. 


They ſaw through the thin veil of a paſſive title; 
and in their regulations 1654, article 12. they 


enact, “ That the certification of all vitious in- 


6 tromiſhon ſhall be no farther extended than 

« for what the double value thereof ſhall be pro- 

e yen to extend to.” And what greatly ſurpri- 
ſes me is, that even after this regulation, the veil 


remained ſtill impenetrable by the judges who ſuc- 


ceeded. The regulation, however juſt and pro- 
per, could not be ſupported but by legal authori- 
ty. People are more ſwayed by intereſt than 


by moderation; and creditors are commonly in- 
tent to have their claims made effectual, by 
whatever means. Vitious intromiſſion, accor- 


dingly, after the reſtoration, was held to be a 


paſſive title as originally. And it continued in 
force till it was undermined by our preſent mild 
manners; moderation prevailing among our 
judges, and regularity among our people. At 
preſent, it is never heard of in a court of juſtice, 


more than if it did not make a branch of our 
municipal law. 2 


* Craig, lib, 2. Top 17. ſect. 16. EI 
AR T. 
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Letters of Fire and Sword, and Letters 
of Intercommuning. 


Heſe are executions in the law of Scotland 
that few are acquainted with, becauſe they 


have gone into diſuſe. Under the mild and e- 
quitable government that commenced at the revo- 


lution, the manners of this nation have received 
| ſuch a poliſh, as to render ſanguinary laws alto- 


gether unneceſſary. But ſuch laws ought to be 
kept in remembrance; that we may not underva- 


le our preſent happineſs. 
Awe and terror are the only effeQual means 
for keeping in ſubjection a rude undiſciplined peo- 
ple. But wild men, like other wild animals, are 
by degrees made tame and gentle. Awe and ter- 
ror vaniſh; and give place to more reputable 
and more agreeable principles of action; huma- 
nity, love of juſtice, and deſire of a good name. 
Among the turbulent, law extends a thundering 
voice, and a ſtrong arm: among the mild and 
gentle, ſhe aſſumes the ny" of a monitor on- 


ly, not of a tyrant. 


3 F 2 1. Letters 
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1. Leters of Fire and Sword, 
za December 1668. 
38 d k 1 U . * 


1 465 The Lord Chancellor, Hamilton, de. . 


 FYHairts, be the grace of God, King of 

A Great Britain, France, and Ireland, De- 
fender of the Faith, To ALL AND $SUNDRIE 
our leidges and ſubjects whom it effeirs, greiting. 
FORSAEMEIKLEAS, upon the day 
of November inſtant, William Sinclair of Dun- 
beath, John Sinclair of Murkle, John Gun his 
ſervitor, and Donald Forbes ſervitor to Dun- 
beath, were orderlie denounced rebells, and put 
to our horn, be vertue of Letters of Denuncia- 
tion direct againft them for not compearing per- 
ſonally before our juſtices, upon the 24th day of 
November inſtant, conform to the criminal let- 
ters direct furth againſt them, at the inſtance of 
John Lord Rae, Hugh Munro of Erobell, Wil- 

tam Munro his brother, Dame Barbara Mackay, 

Lady Rae, and Mackay, ſpouſe to the ſaid 
Hugh Munro of Erobell, tor themſelves, and in 
name and behalf of their oppreſſed tenants and 
vaſſalls, and alſo for themſelves, and in name and 
bchalf of the remanent kin and freinds of the 
— deceaſt 
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deceaſt Hector and William Mackay's, and Sir 
John Niſbet of Dirleton, Knight, our Advocate, 
for our intereſt, againſt the forenamed perſons, 


and ſeveral others therein mentioned, to have un- 


derlyen our laws, for the treaſonable crimes and o- 


thers committed be them in manner underwrit- 
ten, viz. That they, having ſhaken off all fear of 


God, conſcience of dutie, alledgiance and loyalty 
to us, and natural tenderneſs to their country, and 
peace thereof, did moſt perfidiouſly and treaſon- 
ably contravein the laws and acts of parliament of 


this our kingdom, by committing the crimes af- 


ter ſpecified : In ſo far as the ſaid William Sin- 
clair of Dunbeath, and remanent perſons for- 


ſaids, with an great many of the inhabitants of 


the ſhire of Caithneſs, to the number of twelve 
hundereth perſons or thereby, having convocate 
and convened themſelves together, upon the 


day of March laſt bypaſt 1668 years, did make 
| leagues, bands, covenants, and mutual promiſſes 


with others, to invaid the ſheriffdom of Suther- 
land and Strathnaver, and to wrong and oppreſs 
our ſubjeas reſiding therein; and being armed 
in an hoſtile and warlike manner and poſture, 
did come to the lands of Stratheridall in Suther- 

| land, belonging to Hugh 'Munro of Erobell, 
and there robbing, plundering, houghing, killing, 
and away-taking the number of one hundereth 
kowes, worth twenty merks the piece; and il- 
legally, unwarrantably, without any commiſſion, 
ſeizing 
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ſeizing upon the perſon of the ſaid Hugh Munro 
of Erobell, William Munro his brother, and 
William Munro his uncle, and carrying them 
from their own houſes, being our frie leidges, 
and incarcerating and impriſoning them in great 
dungeons and pits, and keeping them there in 
great miſery be the ſpace of many days; and for 
treaſonable fire-ryſeing, and burning ſeveral hou- 
ſes, barns, corn-yeards, and others, upon the 
grounds of the faids lands of Stratheridall, and 
marching up and down the country of Suther- 
land and Strathnaver be the ſpace of ſeven days, 
quartering upon and oppreſſing our ſubje&s and 
leidges within the ſaid bounds ; and utterly de- 
ſtroying the inhabitants their perſons and guids, 
robbing, reiving, and killing, and away-taking, 
the number of three hundereth kowes belonging to 
the forenamed perſons; and als for being actors, 
airt and pairt, of the cruel murder or ſlaughter 
of the deceaſed William Mackay of Skourie, com- 
mitted in the month of February 1668 years in- 
ſtant ; and ficklyke for killing and murdering of 


the deceaſt Hector Mackay, brother to the ſaid | | 


umquhill William Mackay of Skourie, committed 
be them upon the eleventh day of Auguſt laſt by 
paſt, upon the hill of Artloch, within the ſherift- 
dom of by ſhooting him through the 
heart and craig, and ſeveral other parts of the 
body, whereof he inſtantlie died upon the place; 
As the ſaids letters of denunciation, deulie exe- 
—— e cute, 
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cute, and regiſtrate in the books of Adjournal, 
produced in preſence of the Lords of our Privy 


Council, at length reports; ATT the proceſs of 


the which horn the forenamed perſons do lye and 
remain, without any fear or regard thereof, and 
yet daily haunt and repair to kirk, market, and 
all publick places of this our realm, as if they 
were innocent perſons and our free leidges, not 
only to the high and proud contempt of us, our 
authority, and laws, but to the encouragement 
of other inſolent perſons to commit and do the 


lyke inſolent, odious, and deteſtable crimes. For 
bringing the ſaids rebells to condign puniſhment, 


preventing of ſuch like crimes, and vindicating 
our royal authority, wee, with advice of the 
Lords of our Privie Council, have made and con- 
ſtit ute, and, be the tenor hereof, make and conſti- 
tute, Archibald Earl of Argyll, George Earl of 
Caithneſs, Mr David Thores advocate, his de- 
Pak, Lord Strathnaver, the Laird 
of Glenurchie younger, Sir John Munro of 
Fowlis, the Laird of Balnagown, Sir George 


Munro, Captain William Mackie of Borlie, and 


Sir Robert Gordon of Embo, our commiſſioners 


in that part, to the effect after ſpecified, giveand, 


grantand, and committand to them, conjunctly 
and ſeverally, full power and commiſſion, expreſſ- 
ing, bidding, and charge, to convocate our leid- 


ges in arms, and to paſs, ſearch, ſcek, take, and 


apprehend, and impriſon, and in caſe of reſiſt- 
3 | ance, 


/ 
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ance, or hoſtile oppoſition, to perſeu to death 


the faid William Sinclair of Dunbeath, John Sin- 
_ clair of Murkle, John Gun his ſervitor, and Do- 


nald Forbes ſervitor to Dunbeath, our rebells 
forſaids; and if, for their defence, they ſhall hap- 


pen to flie to ſtrengths or houſes, in that caſe, 
we, with advice of the Lords of our Privy Coun- 
cil, give full power and commiſſion to the ſaid 
commiſſioners, conjunctly and ſeverally, as ſaid 
is, to paſs, perſeu, and aſſedge the ſaid ſtrengths 


and houſes, raiſe fire, and uſe all kinds of force 


and warlike enſynes that can be had for winning 
thereof, and apprehending the ſaids rebells, and 


their complices being thereintill ; and if in perſute 


of the ſaids rebell and their complices, they refiſt- 
ing to be taken, or aſſedging the ſaid ſtrengths 


and houſes, there ſhall happen fire-raiſing, mu- 


tilation, laughter, deſtruction of corns or goods, 


or other inconveniences to follow, wee, with ad- 
vice foreſaid, will and grant, and, for us, and our 
ſucceſſors, decern and ordain, that the ſame ſhall 


not be impute as crime or offence to our ſaids 
commiſſioners, nor to the perſons aſliſting them 
in the execution of this our commiſſion ; with 


power to our ſaids commiſſioners, and ſuch as 
ſhall be convocate be them, to bear, wear, and 


make uſe of hagbutts and piſtols in the execu- 


tion of this our commiſſion, notwithſtanding a- 
ny law or proclamation to the contrare. And 


further, we, with advice forelaid, have taken, 
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and hereby take our ſaids commiſſioners and 
ſuch perſons as ſhall aſſiſt them in the execution 
of this our commiſſion, under our ſpecial pro- 
tection and ſafeguard. And this our commiſſion 
to ſtand and endure for the fpace of a year after 
the date hereof; Providing always, that our faids 
commiſſioners give an account of their dijigence 
and procedure therein, betwixt and the laſt day 
of July next to come. OUR WILL I8 HEIR- 
FORE, and we charge you ſtraitly, and com- 
mands, that incontinent, thir our letters ſein, ye 
| paſs to the market-croſs ot. ins "oh 
ther places needful; and thereat, in our name 
and authority, command and charge all and ſun- 
dry our good and loving ſubjects, in the moſt 
ſubſtantial and warlike manner, to ryſe, concur, : 
fortifie, and aſſiſt our faids commiſſioners in the, 
| proſecution of this our ſervice, under all higheſt 
paine and charge that after, may follow. Accor- 
ding to juſtice, as ye will anſwer. The whilk to 
do, &c. Given att Edinburgh, the third day of. 
December, and of our reign the tyentic year 
1668. Sic ſubſeribitur, RoTrEs, Cancell. Ha- 
MILTON. ARGYLE, LINLITHGOW. KINCARs 
DINE. Cocuran. HALCARTOUN. Jo. Gil- 
MORE. J. Home. . . 
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2. Letters of Intercommuning. 


3 . 1668. 


Miel be the grace of God, King of 
Great Britain, France, and Ireland, De- 


fender of the Faith, To aLL AND SUNDRIE 


our leidges and ſubjects whom it effeirs, greiting. 


 FORASMEIKLEAS, upon the day 


of November inſtant, William Sinclair of Dun- 


| beath, John Sinclair of Murkle, John Gun his 
ſervitor, and Donald Forbes ſervitor to Dun- 


beath, were orderlie denounced rebells, and put 
to our horn, be vertue of Letters of Denuncia- 


tion direct againſt them, for not compearing per- 


ſonallie before our juſtices, upon the 24th day of 
November laſt, conform to the criminal let- 


ters direct furth againſt them, at the inſtance of 


John Lord Rae, Hugh Munro of Erobell, Wil- 
liam Munro his brother, Dame Barbara Mackay, 


Lady Rae, and Mackay, ſpouſe to the ſaid 


Hugh Munro of Erobeil, for themſelves, and 
in name and behalf of their oppreſſed tenants 
and vaſſals, AND AT THE INSTANCE of Sir 
John Niſbet of Dirleton, - Knight, our Advocate, 
for our intereſt, againſt the forenamed perſons, 
and ſcveral others therein mentioned, to bave un- 


derlyen the laws, for the treaſonable crimes and o- 


thers committed be them in manner underwrit- 
ten, 
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ten, viz. That they, having ſhaken off all fear of 
God, conſcience of dutie, alledgiance and loyalty 


to us, and natural t-nderneſs to our country, and 


peace thereof, did moſt perfidiouſſy and treaſon- 


ably contraveen the laws and acts of parliament of 


this our kingdom, by committing the crimes af- 
ter ſpecified: In $UA FAR As the ſaid William 
Sinclair of Dunbeath, and remanent perſons ſor- 
ſaids, with an great many of the inhabitants of 
the ſhire of Caithneſs, to the number of twelve 
hundereth perſons or thereby, having convocate 
and convened themſelves together, upon the 

day of March laſt bypaſt 1668 years inſtant, did 
make leagues, bands, covenants, and mutual pro- 


miſes with others, to invaid the ſheriffdomes of Su- 


therland and Strathnaver, and to wrong and op- 


preſs our ſubjects reſiding therein; and being arm- 


ed in an hoſtile and warlike manner and poſture, 


did come to the lands of Stratheridall in Suther- 


land, belonging to Hugh Munro of Erobell, 


and there robbing, plundering, houghing, killing, 


and away-taking the number of one hundereth 


kowes, worth twenty merks the piece; and il- 
legally, unwarrantably, and without commiſſion, 
ſeizing upon the perſons of the ſaids Hugh Munro 


of Erobell, William Munro his bn r and 


William Munro his uncle, and carrying them 
from their own houſes, being our free leidges, 


and incarcerating and impriſoning them in great 


dungeons and Pits, and keeping them there in 
3 G 2 great 
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great miſery be the ſpace of many days; and for 
treaſonable fire-ryſeing, and burning ſeveral hou- 


fes, barns, corn-yeards, and others, upon the 


ground of the ſaids lands of Stratheridall, and 


. marching up and down the country of Suther- 


land and Strathnaver be the ſpace of ſeven days; 
qu artering upon and oppreſſing our ſubjects and 
leidges within the ſaids bounds; and utterly de- 
ſtroying the inhabitants their perſons and guids, 
robbing, reiving, and killing, and away-ta- 
king, the number of three hundereth kowes 
belonging to them; and als for being actors, 
airt and pairt, of tlie cruel murder or ſlaughter 
of the deceaſed William Mackay of Skourie, com- 
mitted in the month of February 1668 years in- 
ſtant ; and ſicklyke for killing and murdering of 
the deceaſt Hector Mackay, brother to the ſaid ©. 
_ umquhill William Mackay of Skourie, commit- 
ted be them upon the eleventh of Augult laſt by- 
_ paſt, upon the hill of Artloch, within the ſheriff- 
dom of by ſhooting him through the 
heart and craig, and ſeveral other pairts of the 
body, whereof he inſtantlie died upon the place; 
as the faids letters of denunciation, deulie exe- 
cute, and regiſtrate in the books of Adjournal, 


produced in preſence of the Lords of Council, 


at more length bears; ATT the proceſs of the 
which horn the forenamed perſons do lye and re- 
main, without any fear or regard thereof, and 
_ encouraged and foſtered in their rebellion by the 
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reſett and ſupply which they have and receive 
from certain of their friends, relations, and ac- 


quaintances, in great contempt of our authority 


and laws. OUR WILL Is HEIRFORE, and 


we charge you ſtraitly, and commands, that in- 
continent, thir our letters ſeen, ye pals to the 
| market- croſs of and other places 


needful ; and thereat, in our name and authori- 
ty, command and charge all and ſundry our leid- 


ges, that they, nor none of them, preſume, nor 
take upon hand, to reſett, ſupply, nor intercom- 


mune with the ſaid William Sinclair of Dunbeath, 
John Sinclair of Murkle, John Gun his ſervitor, 


and Donald Forbes ſexvitor. to Dunbeath, our re- 
bells, nor furpiſl dr houſe, har- 
| boure, pouder, bullets, an, e boats, 
veſſels, nor no other thing confortable to them; 


Nor receive their guids fi ang. tranſport 


them to nor frae ferries, nor intelligence 


with them be word, write, or meſſage, under 
' the pain to be repute airt and pairt with them in 
their rebellious and wicked deids, and puniſhed 
with all rigor, to the terror of others. Given, &c. 


Per ackinn Dominorum, &c. ? 


THE END. 
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BOOK 8 written by the fame AvT HOR, 


Printed for WILLIAM CREECH, and fold 


at his ſhop, at the croſs, Edinburgh. 
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